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Syllabus

Harmon Electronics, Inc. appeals from an Initial Decision assessing a civil
penalty of $586,716 for various violations of the requirements of Missouri’s authorized
program under the Resource Conservation and Recovery Act (“RCRA™), 42 U.S.C. §8
6901-6992(k). Thecomplainant isU.S. EPA Region VII. Theviolations alleged in the
Region’s complaint relate to Harmon’s unpermitted disposal of hazardous waste at
Harmon’s facility in Grain Valley, Missouri. Between 1973 and 1987 Harmon's
employees disposed of various organic solvents by pouring them out the back door of
the facility. This disposal practice came to the attention of Harmon’s management
sometimein November of 1987, during a safety walk-through of the facility. Harmon's
management then ordered an immediate halt to the disposal practice. Over the next six
months consultants hired by Harmon investigated the extent of the contamination at the
siteand found that the soils at the site had been contaminated with freon, TCA, toluene,
methyl chloride, and xylene. Harmon reported the disposal practice to the Missouri
Department of Natural Resources (“MDNR”) on June 27, 1988.

Following its own inspection of the site, MDNR informed Harmon that the site
had been classified as a hazardous waste land disposal facility and that Harmon was
therefore subject to the regulatory requirements governing land disposal facilities.
Thereafter, despite several letters from the Region indicating that it considered these
violations to be a high priority matter and urging MDNR to initiate enforcement
proceedings seeking both compliance and the assessment of monetary penalties, MDNR
entered into a consent decree with Harmon forgoing the pursuit of any monetary
pendlties. This decree was approved by the State court in March 1993. EPA was not a
party to the consent decree.

On September 30, 1991, the Region filed a four-count administrative
complaint alleging the following violations: (1) operation of a hazardous waste landfill
without a permit or interim status, in violation of section 3005 of RCRA, 42U.S.C. §
6925, and 40 C.F.R. part 270 (Count I); (2) failure to have a ground-water monitoring
program for a hazardous waste landfill, in violation of 40 C.F.R. part 265, subpart F
(Count I1); (3) failure to establish and maintain financial assurance for closure and post-
closure and liability coverage for sudden and non-sudden accidental occurrences at a
landfill, in violation of 40 C.F.R. part 265, subpart H (Count I11); and (4) failure to
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providetimely notification and/or register as a hazardous waste generator, in violation
of section 3010(a) of RCRA, 42 U.S.C. § 6930(a) (Count 1V). The Region proposed a
penalty of $2,343,706 for these violations.

By accelerated decisions, the Presiding Officer found Harmon liable for all the
alleged violations. The Presiding Officer then conducted a hearing on the issue of the
appropriateness of the proposed penalty. In an Initial Decision dated December 12,
1994, the Presiding Officer assessed a penalty of $586,716. In so doing, the Presiding
Officer substantially reduced the Region’s proposed multi-day penalties for all four
counts of the complaint to reflect Harmon' s self-reporting and cooperation with MDNR
intheinvestigation and remediation of the site. Although the Region had already taken
Harmon's self-reporting and cooperation into consideration in recommending an
appropriate penalty amount, the Presiding Officer made further reductions. He also
limited the penalties assessed to the five-year period preceding the filing of the
complaint.

On appeal, Harmon raises the following issues: (1) whether the Region’s
enforcement action against Harmon is precluded by the language of RCRA and by
principles of res judicata, because the State of Missouri had already taken action with
respect to the same violations; (2) whether the Region’ s action against Harmon is barred
by the general five-year statute of limitations at 28 U.S.C. § 2462 because all of the
alleged violations were instantaneous and complete in 1980-82; (3) whether, in light of
the Agency’s self-policing policy (60 Fed. Reg. 66,706 (Dec. 22, 1995)), the gravity
component of the penalty assessed against Harmon should be eliminated in its entirety,
given that Harmon discovered and voluntarily reported its own violations and worked
cooperatively with the State of Missouri to remedy the violations; (4) whether Harmon
is liable for failing to obtain liability insurance after it ceased its hazardous waste
management operationsin 1987, and if it isliable, whether a penalty is appropriate; (5)
whether the Presiding Officer's penalty assessment for Harmon'’s violation of the
financia responsibility requirements, including an upward adjustment for bad faith, is
appropriate; (6) whether, for purposes of determining an appropriate penalty, the Region
failed to meet its burden of proof on the seriousness of the alleged violations.

Held: 1. The Region’'s enforcement action is not precluded either by the
language of RCRA or by principles of res judicata. With regard to the language of
RCRA, Harmon' s assertion that EPA is prohibited from bringing an enforcement action
in an authorized State where the State has already taken some action (a practice known
as “overfiling”) isrejected. It is well settled that RCRA provides the Agency with
overfiling authority and Harmon has not offered any persuasive reasons to reopen this
well-established reading of the statute. Further, Harmon's argument that the Region’s
action is barred by the doctrine of res judicatais rejected because the Region was not
aparty to the State’s action nor was the Region in privity with the State.

2. Harmon's assertion that the violations at issue in this case were
instantaneous and complete when they first occurred in 1980-82 isrejected. Rather, the
violations were continuing in nature and the illegal conduct continued into the
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limitations period. Although RCRA does not explicitly state that violations of the Act
are continuing, areview of the Act and itslegislative history reveal that RCRA clearly
contemplates the possibility of continuing violations. In addition, a review of the
specific requirements that Harmon was charged with violating makes clear that
Congress intended these requirements to impose continuing obligations. Thus, because
Harmon'’s violations were continuing in nature and theillegal conduct continued into
the limitations period, none of the Region’s claimsis barred by the applicable five-year
statute of limitations at 28 U.S.C. § 2462.

3. The Agency’s self-policing, self-reporting policy isintended as guidance
in the settlement context and was not intended for use in the adjudicatory context.
Allowing application of the policy in this vigorously contested adjudication would
undermine the policy’s settlement-encouraging features. The Presiding Officer
adequately gave consideration to Harmon’'s disclosure of its RCRA violations by
reducing Harmon' s multi-day penalties by 66% and by increasing the Region’s proposed
reductions for good faith. The nature of the violations at issue in this case involve
critically important requirements going to the heart of the RCRA program. It is
inappropriate to grant any downward adjustments beyond that which the Presiding
Officer has already awarded.

4. Harmon's assertion that it is not liable for failure to establish liability
coverage after it ceased operations in 1987 is contrary to express language of the
regulations at 40 C.F.R. § 265.147(¢) and the Board' s decision in In re Gordon Redd
Lumber Co., 5 E.A.D. 301, 319-320 (EAB 1994), and is therefore rejected.

5. The Presiding Officer’s penalty determination has ample support in the
record on appeal and the penalty is therefore affirmed.

Before Environmental Appeals Judges Ronald L. McCallum,
Edward E. Reich and Kathie A. Stein.

Opinion of the Board by Judge McCallum:

Before usisan appeal of an administrative enforcement action
brought pursuant to the Resource Conservation and Recovery Ac t
(“RCRA"), 42 U.S.C. 88 6901-6992(k). Respondent Harmo n
Electronics, Inc. (“Harmon”) has appea led an Initial Decision issued by
Administrative Law Judge Frank W. Vanderheyden (“Presidin g
Officer”) assessing a civil penalty against Harmon for variou s
violations of the requirements of Missouri’s authorized RCR A
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program.!  In its appea, Harmon raises the following issues :
(1) whether the Region’s enforcement action against Harmon i s
precluded by the language of RCRA and by principles of res judicata,
because the State of Missouri has already taken action with respect to
the same violations; (2) wh ether the Region’s action against Harmon is
barred by the general statute of limitations at 28 U.S.C. § 24622 because
all of the violations charged in the First Amended Complaint firs t
accrued more than five years before the Region commenced its action
against Harmon; (3) whether, in light of the Agency’s self-policin g
policy, the gravity component of the penalty assessed against Harmon
should be eliminated, given that Harmon discovered and voluntaril y
reported its own violations and worked cooperatively with the State of
Missouri to remedy the violations; (4) whether Harmon is liable fo r
failing to obtain liability insurance after it ceased its hazardous waste
management operations in 1987, and, if Harmon is liable, whether a
penalty is appropriate; (5) whether the Presiding Officer's penalt y
assessment for Harmon's violation of the financial responsibilit y
requirements, including an upward adjustment for bad faith, i s
appropriate; and (6) whether the Region failed to meet its burden o f
proof on the seriousness of the violat ions alleged in all the counts of the
Region’s First Amended Complaint.

For the reasons st f orth below, Harmon’ s appeal is dismissed.

I. BACKGROUND

'The State of Missouri has received authorization from EPA to administer a

hazardous waste management program in lieu of the federal program, pursuant to RCRA
§ 3006(b), 42 U.S.C. § 6926(b), and 40 C.F.R. part 271, subpart A.

2For the text of 28 U.S.C. § 2462, see infra note 21. See also 3M Co. v.
Browner, 17 F.3d 1453 (D.C. Cir. 1994) (holding that the general statute of limitations
at 28 U.S.C. § 2462 is applicable to an administrative enforcement action for the
assessment of a penalty, unless Congress has specifically provided for a different limitations
period for the type of administrative action at issue).

360 Fed. Reg. 66706 (Dec. 22, 1995)(Incentives for Self-Policing: Discovery,
Disclosure, Correction and Prevention of Violations).
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Harmon operates a facility in Grain Valley, Missouri (“th e
facility”) where it assembles sign al equipment for the railroad industry.
From 1973, when Harmon began operati ng the facility, until November
of 1987, Harmon's employees used organic solvents (specifically ,
1,1,1-trichloroethane (“TCA"), freon, trichloroethylene (“TCE"),
toluene, xylene and methylene chloride) to clean flux from th e
equipment being assembled. These solvents, when discarded, ar e
classified as hazardous wastes under RCR A. Every one to three weeks,
one of Harmon's maintenance workers would dispose of the unuse d
solvents by throwing them out the back door of the facility onto th e
ground.

This disposal practice came to the attention of Harmon’ s
management sometime in November of 1987, when Harmon' s
personnel manager was performing a routine Occupational Safety and
Health Act (“OSHA™") safety walk-through of the facility. Ora |
Argument Transcript at 7. Harmon's management ordered an
immediate halt to the disposal practice, and in December of 1987 ,
Harmon changed its assembly process so that it could use a
nonhazardous cleaning material, rather than solvents. Id. at 8; Initial
Decision at 6-7. As a consequence, Harmon ceased generatin g
hazardous waste.

Soon after learning of the disposal practice, Harmon' s
management initiated an investigation of the disposal site, and over the
next six months, hired several consultants to investigate the effects of
the disposal practice. From these investigations, Harmon learned that
there was contamination at the immediate disposal area. Initia |
Decision at 8. In May of 1988, one of those consultants, International
Technology Corporation (“IT"), ana yzed the previously collected data,
and issued what is called the “Phase | Report.” This report indicate s
that the soil at the site was contaminated with freon, TCA, toluene ,
methyl chloride, and xylene. 1d. at 8-9.

On June 27, 1988, representatives of the Missouri Department
of Natural Resources (“MDNR") met with representatives of Harmon
and IT at Harmon's request. During this meeting, Harmon' s
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representatives disclosed Harmon's practice of disposing of unuse d
solvents out the back door of the facility. They also provided MDNR

with acopy of the Phase | Report. Subsequently, on August 1, 1988, a
compliance inspection of Harmon’sf acility was conducted. As aresult
of thisingpection, on August 9, 1988, MDNR sent a Notice of Violation
(“NOV") to Harmon. It also sent aletter explaining that:

The violations cited per tain to the improper disposal of
hazardous waste onto the ground, the hazardous waste
storage area, and the failure to comply with al |
standards applicable to generators of hazardous waste.

Letter from MDNR to Harmon (August 9, 1988), Respondent’ s Exhibit
11.

On November 1, 1989, MDNR sent Harmon all etter stating that
Harmon' s disposal site “is a hazardous waste land disposal facility, as
defined in the state and federal hazardous waste laws and regulations.”
Letter from MDNR to Harmon (November 1, 1989), Respondent’ s
Exhibit 33. Intheletter, MDNR info rmed Harmon that, as a hazardous
waste land disposal facility, Harmo n was subject to the requirements of
40 C.F.R. part 265, which are incorporate d by reference into Missouri’s
RCRA program, including “requirements and standards for lan d
disposal facilities, groundwater monitoring, closure and post-closure |,
financial assurances, and general facility standards.” I|d. MDNR
explained that its standard procedure was to issue an administrativ e
order requiring a facility to comply with applicable standards .
However, because of Harmon's voluntary disclosur e and its cooperation
in completing work to characterize the site, MDNR proposed tha t
Harmon enter into a consent decree with MDNR, which would allow
for more flexibility than an administrative order. Id.

On February 27, 1990, Harmon submitted a legal memorandum
to MDNR, conceding that MDNR had legal authority to classify it s
facility as a hazardous waste land disposal facility under RCRA, bu t
arguing that MDNR, as a matter of discretion, should forgo such a
classification as a way of rewarding Harmon for voluntarily reporting
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its violations and encouraging other facilities to self-report .
Respondent’s Exhibit 37. By letter dated May 16, 1990, however |,
MDNR rejected Harmon's arguments, noting that it was alread y
rewarding Harmon for its voluntary disclosure by forgoing pursuit o f
monetary penalties and by offering Harmon the opportunity to ente r
into aconsent decree. L etter from MDNR to Harmon (May 16, 1990),

Respondent’s Exhibit 40. Theletter aso stat ed that Harmon must come
into compliance with RCRA and other laws and regulations governing

hazardous waste disposal within 60 days. Id.

By letter dated May 29, 1990, U.S. EPA Region VI, which has
anoversight role in State RCRA programs, ¢ informed MDNR that the
EPA considered Harmon a high priority class | violator under EPA’ s
RCRA Enforcement Response Policy, and that it expected MDNR t o
expedite its enforcement of Harmon's violations, including th e
assessment of monetary penalties. The letter concluded that if MDNR
did not initiate an enforcement actio n within 30 days, the Region would
consider initiating its own enforcement action against Harmon. See
L etter from EPA to MDNR (May 29, 1990), Complainant’s Exhibit 3. °

“EPA’s oversight role is discussed infra at part 11, section A of this opinion.

®The letter reads in pertinent part as follows:

We consider [Harmon’s RCRA violations] to be High Priority Class
I Violations in accordance with criteria specified in the National
Enforcement Response Policy. Our staffs agree this is the proper
classification for this facility.

The time frames provided in the Enforcement Response
Policy for timely enforcement action have elapsed. More than 195
days have passed since the violations were originally noted. The EPA
expects that MDNR will fully expedite the formal enforcement and
attainment of penalties for this facility. EPA is aware the State of
Missouri does not have administrative penalty authority. We
understand penalties are obtained either in settlement agreements or
through a judicial filing by the Office of the Attorney General. If
MDNR falils to take formal enforcement action within thirty (30) days

(continued...)
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On October 15, 1990, the Region sent another letter to MDNR, thi s
time stating that if MDNR did not i nitiate an enforcement action within
30 days, the Region would take its own action. Letter from EPA t o
MDNR (October 15, 1990), Complainant’s Exhibit 3.

Finally, on September 30, 1991, the Region did bring the instant
action against Harmon, filing an administrative complaint consisting of
four counts and alleging the following violations: (1) operation of a
hazardous waste landfill w ithout a permit or interim status, in violation
of section 3005 of RCRA, 42 U.S.C. § 6925, and 40 C.F.R. part 27 0
(Count 1); (2) failure to have a groundwater monitoring program for a
hazardous waste landfill, in violation of 40 C.F.R. part 265, subpart F
(Count I1); (3) failure to establish and maintain financial assurance for
closure and post-closure and liability coverage for sudden and non -
sudden accidental occurrences at a landfill, in violation of 40 C.F.R .
part 265, subpart H (Count Il1); and (4) failure to provide timel y
notification and/or regi ster as a hazardous waste generator, in violation
of section 3010(a) of RCRA, 42 U.S.C. § 6930(a) (Count 1V).

After the Region had filed its complaint, a Missouri Circui t
Court judge entered a consent decree, dated March 5, 1993, approving
a settlement agreement between Harmon and the State of Missouri .
The Consent Decree providesin part as follows:

WHEREAS, Harmon specifically denies the allega -
tions of fact and conclusions of law contained i n
plaintiff’s petition; and

WHEREAS, Harmon, without adjudicating or
admitting any issue of fact or law herein, agrees wit h
plaintiff to the entry of this Consent Decree in
settlement of the petition.

%(....continued)

of receipt of this letter, which shall also include the filing for or
attainment of monetary penalties, then EPA may initiate an
enforcement action against this facility.



HARMON ELECTRONICS, INC. 9

* * * * * * *

In addition, the provisi ons of this Consent Decree shall

apply to al persons, firms, corporations and othe r
entities who are or will be acting in concert and in
privity with, or on behalf of, the parties to this Decree
or their servants, employees, successors and assigns.

Respondent’s Exhibit 82 (emphasis added). EPA was not a party t o
either the settlement agreement or the consent decree.

After the consent decree between Harmon and the State o f
Missouri was entered, the Region filed two motions in its enforcement
action against Harmon, which it had initiated in 1991. One motio n
sought a partial accelerated decision (“PAD”) as to liability for a |
counts, and the other asked the Presiding Officer to strike th e
affirmative defenses raised in Harmon's answer. On August 17, 1993,
the Presiding Officer issued an order granting the Region’s PAD motion
with respect to Counts |, I, and IV. Asfor Count Ill, the Presidin g
Officer granted the Region’smaotion with respect to financial assurance
for closure and post-closure, but ruled that the complaint had no t
adequately alleged a failure to obtain liability coverage for sudden and
non-sudden accidental occurrences. In addition, the Presiding Officer
granted the Region’s motion to strike certain affirmative defenses .
With the Presiding Officer’s approval, the Region then filed the Firs t
Amended Complaint, dated October 29, 1993, to cure the pleadin g
deficiency in Count |11 and to adjust the proposed penalty amount t o
reflect changes in the method of calculating the economic benefit o f
noncompliance. The Presiding Officer later granted the Region’ s
renewed motion for a partial accelerated decision with respect to th e
revised Count |11, relating to the failure to obtain coverage for sudden
and non-sudden accidental occurrences.

Having thus disposed of all liability issues, the Presidin g
Officer conducted an evidentiary hearing on January 12-14, 1994 ,
solely on the issue of the appropriateness of the proposed penalty. At
the conclusion of the hearing, the Presiding Officer issued an Initia |
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Decision, in which he rejected the proposed penalty of $2,343,706 and

assessed a much lower penalty of $586,716. The Presiding Office r
reduced the multi-day penaltiesfor al four counts of the First Amended
Complaint to reflect Harmon's self-reporting and cooperation wit h
MDNR in the investigation and remediation o f the site. Initial Decision
at 41-42, 51, 54-55, 59.

Harmon then filed this appeal in a timely fashion. Openin g
Brief of Appellant Harmon Electronics (“Harmon's Brief”). Th e
Region filed a reply brief (Reply Brief of the United State s
Environmental Protection Agency (“Region’s Reply”)), and Harmo n
filed a response to the Region's reply brief (Appellant Harmon' s
Response to USEPA’s Reply Brief (“Harmon’'s Response”)). Th e
Board also received an amicu s brief on the overfiling issue filed jointly
by Bridgestone/Firestone, Inc. and Laidlaw Environmental Services ,
Inc. On May 1, 1996, the Board held oral argument on the issue s
relating to overfiling, self-reporting, and the statute of limitations. ©

[I. DISCUSSION
A. The Overfiling Issue

On appeal, Harmon challenges the Region’ s autho rity “to assess
penalties and issue a compliance order when the State of Missouri has
issued a consent decree concerning the same RCRA violations an d
determined not to assess penalties because of Harmon's voluntar y
disclosure.” Harmon' s Brief at 5. In support of its challenge, Harmon
makes two separate arguments, one based on the language of RCR A

®When it first scheduled oral argument, the Board consolidated this appeal for
purposes of oral argument with the interlocutory appeal in In re The Beaumont Co., Docket
No. RCRA-111-238 (ALJ, Oct. 20, 1994) (Interlocutory Order) because the Beaumont
appeal also involved overfiling issues. Before the oral argument was held, however,
respondent The Beaumont Company moved from its last known address, failing to notify
the Board of its new address. The Board was unable to notify The Beaumont Company that
the oral argument had been rescheduled. Accordingly, the Board separated the two cases,
and canceled the oral argument in the Beaumont case. See Order Rescheduling Oral
Argument (April 1, 1996).
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and one based on principles of res judicata. The argument based on the
language of RCRA is asfollows:

[IIn bringing this action, EPA disregards the plai n
language of RCRA § 3006, which provides that
authorized State programs operate “in lieu of” the
federal program and that any action taken by a Stat e
under its authorized hazardous waste program “shal |
have the same force and effect” as actions taken by
EPA. RCRA § 3006(b) and (d). Consequently, when

an authorized state has taken action to enforce it s
hazardous waste laws, as MDNR too k against Harmon,
8 3006 requires EPA to give “force and effect” to such

action. EPA’s action against Harmon and the Initia |
Decision violate the plain langu age of § 3006 by giving
Missouri’s actions no force or effect.

* * * * * * *

Thus, when readi ng § 3006 together with § 3008, EPA
may not overfile when the state has taken actions t o
enforce its hazardous waste program which must b e
given full force and effect. EPA may overfile whe n
the state had taken no enforcement actions. If EP A
believes the state' s enforcement act ions are inadequate,
then EPA must withdraw authorization pursuant t o
§ 3006(b) and (e).

Harmon’'s Brief at 43-45. We need not dwell for long on this statutory
argument. It is well settled that, even when the authorized State ha s
taken action, RCRA nevertheless authorizes the Agency to take its own
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action.” Harmon has not offered any persuasive reasons to reopen this
well-established reading of the statute, and we decline to do so. 8

We turn therefore to Harmon's second argument, which i s
based on principles of resjudi cata. Harmon contends that the Region’s
enforcement action is precluded by principles of res judicata becaus e
“MDNR’s enforcement actions against Harmon included a Missour i

"This issue received in-depth consideration by EPA as early as 1986, when EPA's
General Counsel rendered a legal opinion that addressed the same arguments that Harmon
is raising now and concluded that RCRA authorizes the Agency to bring an action in an
authorized State even if the State has already prosecuted the same respondent for the same
violations. Memorandum entitled: "Effect on EPA Enforcement of Enforcement Action
Taken By State With Approved RCRA Program"” from Francis S. Blake, General Counsel,
to Lee M. Thomas, Administrator (May 9, 1986) (“Blake Memorandum”). Since that
time, numerous Agency decisions have affirmed this position. See, e.g., In re Gordon Redd
Lumber Co., 5 E.A.D. 301, 308 (EAB 1994) ("Nevertheless, under the statute, even if the
State brings an enforcement action for violations of the State's program, the Agency retains
authority to bring its own enforcement action for such violations."); In re Southern Timber
Prod., Inc., 3 E.A.D. 371, 378 (JO 1990) ("The Agency has long interpreted RCRA as
authorizing a federal enforcement action in an authorized State even where the State has
‘acted’ in some limited fashion. * * * [N]othing in the statute precludes federal enforcement
to secure an adequate penalty."); In re Martin Electronics, 2 E.A.D. 381, 385 (CJO 1987)
("[E]ven if a State's enforcement action is adequate, such State action provides no legal basis
for prohibiting EPA from seeking penalties for the same RCRA violation. EPA's decision
to defer to prior State action is a matter of enforcement discretion and policy."). In
addition, the regulations implementing RCRA clearly contemplate federal enforcement when
the parallel action of an authorized State results in an inadequate penalty. See 40 C.F.R.
§271.16(c) ("Note: To the extent the State judgments or settlements provide penalties in
amounts which EPA believes to be substantially inadequate in comparison to the amounts
which EPA would require under similar facts, EPA, when authorized by the applicable
statute, may commence separate actions for penalties."). Finally, the Agency's authority to
bring an action, even after State action for the same violation, has also been upheld at the
judicial level. See, e.g., EPA v. Environmental Waste Control, Inc., 710 F. Supp. 1172,
1186 (N.D. Ind. 1989), aff'd, 917 F.2d 327 (7th Cir. 1990), cert. denied, 499 U.S. 975
(1991).

81t should be noted that, while EPA has statutory authority to overfile, “it is
entirely appropriate and consistent with RCRA for EPA, as a matter of discretion, to avoid
taking civil enforcement action if a state has taken timely and appropriate enforcement
action.” Blake Memorandum at 11.
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Consent Decree which was signed by the Honorable David W. Shinn,
Jackson County, Missouri Circuit Court Judge, on March 5, 1993.”

Harmon's Brief at 45-46. Harmon argues further that:

In the context of this case, the full faith and credi t
statute, 28 U.S.C. § 1738, requires that federal court s
give “the same preclusive effect to a prior state cour t
judgment that the state court would give to the
judgment.” United States v. Bliss, 1988 WL 169817
(E.D. Mo. Sept. 27, 1988). Therefore, afederal court

must apply Missouri law regarding res judicata. See
Migra v. Warren City School District Board of
Education, 465 U.S. 75, 81, 104 S. Ct. 892 (1984). It
stands to reason that in this action, the Board must also
follow Missouri law concerning res judicata. See In
the Matter of Beaumont, 1994 WL 711200, RCR A
Docket No. I11-238, (Oct. 20, 1994)(ALJ applyin g
West Virginia law to resjudicata analysis).

Harmon's Brief at 45 n.13.

In response to Harmon's challenge, the Region contends tha t
the principles of res judicata apply only to claims that have bee n
adjudicated.® The Region asserts that the Missouri case law relied on
by Harmon does not recogni ze the Missouri-Harmon consent decree as
an adjudication to which res judicata would apply. By its own terms,
the Region contends, the consent decree resolves no issues of fact o r

law. Region’'s Reply Brief at 58. The Region also contends that th e

doctrine of res judicata only applies to persons who were parties to the
former adjudicati on or to their privies. The Region argues that EPA is

®The Region is joined in this position by EPA’s Office of General Counsel and

Office of Enforcement and Compliance Assurance.
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neither a party to the consent decree nor in privity with the State o f
Missouri. Id. at 59.%°

After careful consideration of the arguments of the parties, we
conclude that the Region is not precluded by principles of resjudicata
from bringing this enfor cement action. The full faith and credit statute
at 28 U.S.C. § 1738 requires the Board to give the same preclusiv e
effect to the consent decree that the courts of Missouri would giveit .
To determine what the courts of Missouri would do, we must consul t
the Missouri caselaw on resjudicata. Based on our review of the case
law, we conclude that Missouri courts would not give any preclusiv e
effect to the consent decree in this case because the Region was not in
privity with the State of Missouri with respect to the consent decree.

Missouri law provides that “[r]es judicata prevents a party o r
privy from relitigating facts or questions in issue in a former actio n
between the same parties which has been settled by judgment on th e
merits.” Clementsv. Pittman, 765 S.W.2d 589, 591 (Mo. 1989). Res
judicata appl ies to a non-party only if the non-party isin privity with a
party. Id. “Privity connotes those who are so connected with the party
to the judgment as to have an identity of interest that the party toth e
judgment represented the same legal right.” 1d. Privity, however, “is

In its reply brief, the Region suggests that the consent decree cannot have any
preclusive effect on the Region’s action because the Region’s action was commenced before
the consent decree was entered. In support of this argument, the Region states that “the
body of case law on this issue deals only with actions filed subsequent to a prior
adjudication.” Region’s Reply Brief at 54. Harmon responds that:

Under the Restatement (Second) of Judgments § 14, it is clear that,
for purposes of res judicata, “the effective date of a final judgment is
the date of its rendition, without regard to the date of commencement
of the action in which it is rendered or the action in which it is to be
given effect.”

Harmon’s Response to Region’s Reply Brief at 21. The Region has not cited, and we have
not found, any authority to suggest that the Restatement provision quoted above is not an
accurate statement of the law. Accordingly, the Region’s argument is rejected.
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not established from the mere fact that persons may happen to b e
interested in the same question, or in proving or disproving the sam e
state of facts.” American Polled Hereford Ass' n v. City of Kansas City,
626 SW.2d 237, 241 (Mo. 1982).

In its appeal brief, Harmon bases its claim of privity on th e
State authorization relationship between the Agency and the State o f
Missouri. Harmon contends that State authorization, in and of itself |,
creates a relationship of privity for purposes of res judicata.

It is undoubtedly clear under the RCRA statutor y
framework, that the State of Missouri, when
administering its hazardous waste program pursuant to
authority granted to it by EPA under RCRA § 3006 ,
acts as EPA’s agent and representative and,
consequently, the parties are in privity. See Beaumont,
p. 11 (by virtue of RCRA § 3006(d), the authorize d
state was EPA’s representative as a matter of law i n
the prior state proceeding).

Under RCRA § 3006(b), EPA and Missouri, as an
authorized state, have identical interests in enforcin g
the RCRA regulations as incorporated by referencein

Missouri. For a state to receive authorization unde r
RCRA § 3006(b), it must demonstrate that the stat e
program is equivalent to the federal program and that
the state program will provide adequ ate enforcement of
hazardous waste regulations. By virtue of the
authorization provisions of RCRA, both EPA and
Missouri have the same interest in enforcing
compliance with the state hazardous waste program.

Harmon’s Response to Region’s Reply Brief at 19. !

The case mentioned in the quotation is In re The Beaumont Co., Docket No.
RCRA-111-238 (ALJ, Oct. 20, 1994) (Interlocutory Order).
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The Region counters that, for a number of reasons, Stat e
authori zation alone does not ensure that the Agency’s interests will be
identical to those of the authorized State. First, the Region points out
that EPA has an interest in national uniformity in the enforcement o f
RCRA requirements. National Criteria for a Quality Hazardous Waste
Management Program, OSWER No. 9545.00-1 (revised June 1986) at
29. This concern is reflected in the imposition of national minimu m
standards for hazardous waste management in RCRA and in th e
requirement that a State adopt “equivalent” state standards as a
prerequisite for authorization. > The Region points out that some States
might not share the Agency’s co ncern for nationwide uniformity and in
fact might be far lessinterested in enfo rcing strict, nationally-consistent
hazardous w aste management standards than in encouraging regul ated
industries to remain in or relocate to the State, thereby preserving o r
bolstering the State’' s economy.

The Region also cont ends that EPA has an interest in deterring
non-compliance through the assessment of penalties in a manne r
consistent with EPA’s 1990 RCRA Civil Penalty Policy. Under that
policy, some types of violations call for $20,000-25,000 per day o f
violation. The Region points out, however, that in significant, hig h
priority cases a State may not share EPA’s interest in imposin g
penalties at or approaching this level, and in some cases, a State ma y
not even have the authority to assess such penalties, sinceit is possible
for a State to obtain authorization under RCRA § 3 006 with a maximum
civil penalty authority of only $10,000 per day per violation. 40 C.F.R.
§271.16(a)(3)(i).

The Region also points out that EPA may have national
enforcement prioritiesthat differ fr om those of an authorized State, and
that even when EPA and an authorized State have commo n
enforcement interests, economic and resour ce considerations may make
it difficult or impossible for an authorized State to represent EPA’ s

In this regard, a determination that a State has adopted adequate standards for
purposes of obtaining authorization does not obviate the need for the Agency to assure that
these standards are also adequately implemented.
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interests adequately or as well as EPA would represent such interest s
in its own enforcement action. *3

Based on the Region’s arguments, we are persuaded that State
authorization alone do es not ensure an identity of interests between the
Agency and the State for purposes of es tablishing privity. Although the
Agency and an authorized State are charged with enforcing the sam e
regul atory scheme, and often share common interests, to assume tha t
the Agency and the State government will always have identica |
interests and concerns in the enforcement of individual matters within
that regulatory scheme would ignore political barriers and fisca |
realities. For example, there are instances where compliance problems
within a State may go unaddressed or be inadequately addressed fo r
resource or other reasons. There may also be cases wher e
environmental violations within a State pose problems in other States,
or across the nation as a whole (e.g., where a single company has
violated federal environmenta lawsin many States ). Thus, the interests
of a State will often differ from those of the Agency. Because man y
enforcement decisions are amatter o f discretion, it isimportant that the
possihility of EPA enforcement be available asa backstop to ensure that
wrongdoing is properly addressed and to fully vindicate federal
interests.* Further, the reservation of overfiling authority to EP A
where a State has not taken adequate action would be rendere d
meaningless if res judicata automatically (by virtue of Stat e
authori zation alone) operated to preclude EPA action. We conclude
therefore, that State authori-zation alone cannot ensure an identity o f

¥The arguments outlined in the text supra are incorporated into the Region’s
Harmon brief as Attachment A. Region’s Reply at 52.

“We note that our conclusion in this regard only addresses the narrow issue of
whether State authorization, by itself, precludes EPA from overfiling. In concluding that
it does not, we do not mean to imply that it is necessary or appropriate for EPA to exercise
its overfiling authority in all cases where the State has not sought precisely the same relief
as EPA would have. On the contrary, this is a policy determination that must be made on
a case-by-case basis. See supra note 8.
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interests between the Agency and the authorized State, even where the
State has taken some action against the same respondent.

That conclusion, however, doesnot end our inquiry. It remains
to be determined whether, in the particular circumstances of this case,
an identity of interests existed between the Region and the State o f
Missouri with respect to the consent decree. *°

At oral argument, Harmon emphasized that the Region did not
have significant involvement in the State's dealings with Harmon. °
Theimplication Harmon wishes us to draw from this argument is that,
if the Region had believed that its interests were not being represented
by the State, it would have intervened to a much greater extent than it
did. The Region’slack of involvem ent, Harmon believes, suggests that
it was satisfied with the State's handling of the case.

This argument, however, ignores the Region's repeate d
communications to MDNR concerning the assessment of penaltie s
against Harmon. For example, on May 29, 1990, the Region sent a
letter to MDNR, stating that the Region considered Harmon a hig h
priority class | violator under EPA’s RCRA Enforcement Respons e
Policy. The letter further stated that the Region expected MDNR t o
expedite its enforcement of the violations including the assessment of
monetary penalties. Theletter concluded that if MDNR did not initiate
an enforcement action within 30 da ys, seeking both compliance and the

®We note that during oral argument, the Agency conceded that there are
circumstances under which Agency action could be barred by principles of res judicata. Oral
Argument Transcript at 51 (“Were EPA controlling the state action in some way, yes, |
think the particular facts would have to be looked at.”).

*0ral Argument Transcript at 10, 12-13, 27 (“EPA, in fact, worked through
MDNR.”), 27-28 (“Harmon worked directly with MDNR and was never aware of EPA’s
oversight except in a couple of meetings where maybe EPA would come and join.”), 28
(“But, clearly, they [at EPA] were leaving, and to this day leave, the State of Missouri
totally in control of the actual technical activities and remediation at this site.”), 28 (“We
have not seen or heard of them on any issues which we may or may have not agreed or
disagreed with MDNR.”), 29.
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assessment of a penal ty, the Region might initiate its own enforcement

action against Harmon.'” The Region sent another letter to MDNR on

October 15, 1990, this time stating that if MDNR did not initiate a n
enforcement action within 30 days, the Region would take its own
action.®® Despite these communications from the Region, the State o f
Missouri signed the consent decree, which does not require Harmon to

pay any penalties.®

Thus, before the entry of the consent decree, the Regio n
unequivocally expressed its interest in having substantial penaltie s
assessed against Harmon (later proposing a penalty in excess of $2. 3
million). The State, on the other hand, expressed its interest i n
rewarding Harmon for what the State viewed as Harmon's self -
reporting of the violations charged in this action by settling the matter
without penalties. Given this clash of interests over the propriety and
amount of penalties, we conclude that no identity of interests existe d
between the Region and the State of Missouri with respect to the entry
of the consent decree. In other words, the particular circumstances of
this case do not establish a relationship of privity between the Region
and the State.

Moreover, even absent the clear expression by EPA of the
divergence of interests in this case, we would not be persuaded b y
Harmon’'s argument that alack of EPA presence connotes privity. This
conclusion is consistent with the decision of the Agency’'s Chie f

Y"See supra note 5 (Letter from EPA to MDNR (May 29, 1990), Complainant’s
Exhibit 3).

183ee Letter from EPA to MDNR (Oct. 15, 1990), Complainant’s Exhibit 3.

9Given that the State chose to disregard the Region’s wishes, it certainly cannot
be said that the State was acting as an agent for EPA or a representative of EPA. Cf.
United States v. ITT Rayonier, Inc., 627 F.2d 996, 1002-04 (9th Cir. 1980)(holding that
EPA was in privity with State agency charged with administering Washington State’s
approved NPDES program, where EPA had prompted the State agency to bring an
enforcement action in State court and where the State agency vigorously asserted EPA’s
position in the State proceedings).
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Judicial Officer in a similar case, In re Martin Electronics, Inc., 2
E.A.D. 381, 385-86 (CJO 1987). In that decision, the Chief Judicia |
Officer rejected an argument based on principles of res judicata because
privity had not been established:

Furthermore, for res judicata or collateral estoppel to
apply, the estopped party must have been a party or in

privity with a party to the prior adjudication. Inthi s
case EPA was not in privity with the State agency .
The record showsthat EPA involvement with the state
consent order was minimal and only concerned th e
appropriate number of groundwater monitoring well s
required by Floridalaw. EPA'sappr oval of the consent
order was not required and EPA did not approve th e
agreement. EPA's interestsin national consistency in

enforcement actions differed from the State's interes t
which led to settlement with no penalties. Certainly it

cannot be said that the State was acting as an agent for

EPA or a representative of EPA. Cf. U.S v. ITT
Rayonier, 627 F.2d 996 (9th Cir. 1980).

Id. at 386, n.8.

In sum, the Board is of the view that EPA was not in privit y
with Missouri when that State took action against Harmon, either b y
virtue of State authorization alone or by virtue of the particula r
circumstances of thi s case. EPA is not bound under the doctrine of res
judicata by the results of that State's actions and is therefore no t
precluded from bringing the challenged action. %

“Because we conclude that there is an absence of privity between EPA and the
State, we need not reach the issue of whether Missouri law recognizes the Missouri-Harmon
consent decree as an adjudication to which res judicata would apply.
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B. The Satute of Limitations

As previously stated, after an evidentiary hearing on the issue

of an appropriate penalty, the Presiding Officer assessed a penalty o f
$586,716. In so doing, the Presiding Officer held that the violations at

issue in this case were continuing ones. Initial Decision at 30-31 .
Nevertheless, the Presiding Officer stated that the general five-yea r
statute of limitations at 28 U.S.C. § 2462 % is “germane to the
assessment of penalties in this proceeding,” and he only assesse d
penalties for violations occurring within five years from the date th e
initial complaint was filed, September 30, 1991. % Initial Decision at
31.

The statute of limitations requiresthat an acti on such as this one
be commenced within five years from the date the claims raised in the

2128 U.S.C. § 2462 provides as follows:

Except as otherwise provided by Act of Congress, an action, suit or
proceeding for the enforcement of any civil fine, penalty, or forfeiture,
pecuniary or otherwise, shall not be entertained unless commenced
within five years from the date when the claim first accrued if, within
the same period, the offender or the property is found within the
United States in order that proper service may be made thereon.

After the evidentiary hearing in this case, the United States Court of Appeals for the
District of Columbia issued a decision in 3M Co. v. Browner, 17 F.3d 1453, 1461 (D.C.
Cir. 1994), holding that the five-year statute of limitations at 28 U.S.C. § 2462 is
applicable to an administrative enforcement action for the assessment of a penalty, unless
Congress has specifically provided for a different limitations period for the type of
administrative action at issue.

Z|n this case, the Presiding Officer limited the assessment of penalties to the five-
year period preceding the filing of the initial complaint in 1991. Initial Decision at 32.
The Presiding Officer appears to assume that the statute of limitations precluded him from
doing otherwise. The Region did not appeal from this determination. Therefore, in ruling
on whether a cause of action for each of the violations alleged in this case is time barred, we
do not need to decide whether a penalty could have been assessed for the entire period of
violation, including that period more than five years prior to the filing of the initial
complaint.
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action “first accrued.” 28 U.S.C. § 2462. Harmon argues that th e
violationsit ischarged with committing “first accrued” for purposes of
28 U.S.C. § 2462 between 1980-82 , when Harmon first became subject
to RCRA’s permitting and other requirements but neglected to file the
required notifications necessary to obtain interim status and a permit or
to comply with Act’s groundwater monitoring or financial assuranc e
requirements. Because EPA did not institute the instant enforcemen t
action until more than five years after Harmon first became subject to
RCRA’s permitting and other requirements, Harmon argues that th e
action must now be dismissed in its entirety as untimely.

Harmon does not dispute the f act that the elements establishing
the violations in 1980-82 were equally present in 1987. 2 In other
words, thereis no dispute in the record that Harmon was the owner and
operator of an active haz ardous waste management facility in 1980-82,
and that Harmon was still the owner and operator of the same activ e
facility in 1987. In fact, the record demonstrates that these element s
existed continuously throughout the entire 1980-87 period and that at no
time during that period did Harmon ever have interim status or a permit
for the facility.

Harmon argues that all four counts of the First Amende d
Complaint are nevertheless barred under the statute of limitation s
because each alleged violation was “ complete and instantaneous,” and
therefore had accrued, the moment Harmon first became subject to the
applicable requirements. As explained by Harmon:

In this case, the failure to submit ahazardous
waste notification (Count IV) and permit applicatio n
(Count 1) are violations which were complete an d
instantaneous in November of 1980, when they wer e
due under EPA'’s regulations. The groundwater an d
financial regulations promulgated by 1982 (Counts | |
and |1l are part of the permit and/or interim statu s

2The statutory and regulatory provisions at issue for each of the alleged violations
are discussed infra in the text.
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requirements and, likewise, violations of these
requirements were instantaneous and complete at th e
moment they were required. Thus, after 1982 at th e
latest, there was no RCRA violation which is th e
subject of EPA’s penalty claim that had not alread y
been completed.

Harmon’s Brief at 33-34.%* According to Harmon, the violations were
not “continuing violations.” Id. at 31. See Albert C. Lin, Application
of the Continuing Violations Doctrine to Environmental Law, 23
Ecology L.Q. 723, 724 (1996) (defining a continuing violation as “ a
series of illegal acts united by a common mechanism or a continuin g
course of illegal conduct”). Therefore, since the Region's complain t
was filed in 1991, more than five years after the alleged violation s
originally occurred, Harmon argues that the four counts of th e
complaint are barred by the statute of limitations.

A review of the general subject of statutes of limitation s
discloses that the question of when an action accrues is subject t o
numerous different rules, interpretations, and exceptions. See
generally, Developmentsin the Law -- Statutes of Limitations 63 Harv.
L. Rev. 1117 (1950). Not unexpectedly, there are conflicting cour t
decisions over the resolution of seemingly identical issues. Compare,
e.g., United States v. Core Laboratories, Inc., 759 F.2d 480 (5th Cir.

#The effective date of the applicable regulations are detailed in the Initial
Decision as follows:

For counts | and IV - the regulations became effective on November
19, 1980. Section 3005(e) of RCRA, 42 U.S.C. § 6925(e) and 40
C.F.R. 8 270.70; for count Il - the regulations became effective on
May 19, 1981. 45 Fed. Reg. 33,232 (May 19, 1980); for count 111 -
the regulations became effective for financial assurance for closure and
post-closure care on July 6, 1982, and for sudden and non-sudden
accidental occurrence coverage on July 15, 1982. 47 Fed. Reg.
15,032 (Apr. 7, 1982) and 47 Fed. Reg. 16,544 (Apr. 16, 1982).

Initial Decision at 21 n.5.
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1985) (holding that the 5-year statu te of limitationsin 28 U.S.C. § 2462
runs from the date of the violation, rather than from the date of th e
administrative assessment of the sanction) with United States v. Meyer,
808 F.2d 912 (1st Cir. 1987) (date penalty is subsequently imposed ,
rather than date violation occurs, triggers the 5-year statute o f
limitations of 28 U.S.C. § 2462). Moreov er, in searching for applicable
precedents, caution must be exercised because “[c]ases dealing wit h
other limitations statutes are of extremely |i mited value; as stated by the
Supreme Court in Crown Coat Front Co. v. United Sates, 386 U.S.
503,87 S. Ct. 1177, 18 L. Ed. 2d 256 (196 7).” Core Laboratories, Inc.,
759 F.2d at 481. With the foregoing caveats in mind, we proceed t 0
examine the case law for rele vant insights and precedents in construing
28 U.S.C. § 2462 as it pertains to the RCRA violations alleged in th e
First Amended Complaint.

Under this statute of limitations, the government is barred from
maintaining an action to enforce acivil pendty o r fine, inter alia, unless
the action is commenced within five years of “the date when the claim
first accrued.” 28 U.S.C. § 2462. Stated in its simplest terms, “[a ]
cause of action ‘accrues’ when a suit may be maintained thereon. ”
Black's Law Dictionary 21 (6th Ed. 1990). “A claim normally accrues
when the factual and legal prerequisitesfor filing suit arein place.” 3M
Co. v. Browner, 17 F.3d 1453, 1459 (D.C. Cir. 1994) (case of an
alleged violation of a regulatory requirement under the Toxi ¢
Substances Control Act (TSCA), 15 U.S.C. § 2601, et seq.) (citing
United States v. Lindsay, 346 U.S. 568, 569 (1954); Oppenheim v.
Campbell, 571 F.2d 660, 662 (D.C. Cir. 1978)). Thus, in the case of an
automobile collision resulting in personal injury, the cause of action for
negligence accrues on the day of the ¢ ollision, which coincides with the
day on which theinjury is sustained. Black’'s Law Dictionary 21 (6th
Ed. 1990) (a cause of action “accrues,” “on date that damage i s
sustained and not date when causes are set in motion which ultimately
produceinjury.”). In other cases, the injury may not become apparent
immediately, as when a worker is exposed to hazardous chemicals that
have along latency period before producing an injury, such as an illness
like cancer. In those cases, it has been held that the cause of actio n
accrues when theinjury either is, or should have been, discovered. See
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generally, Note, The Fairness and Constitutionality of Statutes o
Limitations for Toxic Tort Suits, 96 Harv. L. Rev. 1683 (1983). A
special ruleisalso applicablein cases where the wrongful conduct is of

the type that is capable of continuing for a period of time, such as the
possession of illicit drugs. See United States v. Blizzard, 27 F.3d 100,
102 (4th Cir. 1994) (“The government may prosecute a person wh o
continues to possess unlawful drugs irrespective of the date he firs t
possessed them.”). In those cases, the violation accrues on the last day

conduct constituting an element of the violation takes place. In othe r
words, the violation does not begin to accrue for statute of limitations

purposes until the accused no longer possesses theillegal drugs. 2 The
parties in the instant proceeding have arg ued at length over whether this
case is controlled by the doctrine of continuing violations and, if so ,
how to properly apply the doctrine to the facts and circumstance s
presented here. We now turn to that subject.

A continuing violation accrues when the course of illegal
conduct is complete, not when an action to enforce the violation ca n
first be maintained. See United States v. Rivera-Ventura, 72 F.3d 277,
281 (2d Cir. 1995) (“A ‘continuing offense’ is, in general, one tha t
involves aprolonged course of con duct; its commission is not complete
until the conduct has run its course. * * * Though some conduct, even
before it is concluded, may fit the statutory definition of a crime ,
thereby permitting institution of a prosecution before the offense i s
complete* * * the limitations period for a continuing offense does not
begin until the offense is complete * * *.”) (citations omitted); United
Satesv. Collins, 1991 U.S. App. LEX IS 3575, at *47 (6th Cir. Feb. 26,

%The continuing violations doctrine has been applied not only in the statute of
limitations context but also to determine whether a citizen’s suit satisfies the jurisdictional
requirements of the Clean Water Act, see Gwaltney of Smithfield, Ltd. v. Chesapeake Bay
Found., Inc., 484 U.S. 49 (1987), and to calculate the amount of penalties that may be
imposed for violations that span a period of time. See generally Albert C. Lin, Application
of the Continuing Violations Doctrine to Environmental Law, 23 Ecology L.Q. 723 (1996).
The utility of these cases in the statute of limitations context has been questioned. See
United States v. Telluride Co., 884 F. Supp. 404, 407 (D. Colo. 1995) (observing that
none of the cases cited by the government in support of its continuing violation contention
addressed the doctrine in the context of the statute of limitations).
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1991) (“When the period specified in a continuing offense spans th e
statute of limitations period, * * * the crime is not barred by the statute

of limitations as long as the proscrib ed course of conduct continues into

the limitations period.”); Sisseton-Wahpeton Soux Tribe v. United
Sates, 895 F.2d 588, 597 (9th Cir.) (“* Continuing wrongs,” however |,
are repeated instances or continuing acts of the same nature * * *.") |
cert. denied, 498 U.S. 824 (1990); Taylor v. Meirick, 712 F.2d 1112,
1118 (7th Cir. 1983) (“[A] statute of limitation does not begin to run on

acontinuing wrong till thewrong is over and done with * * *.”); Miami
Nation of Indians of Indiana, Inc. v. Lujan, 832 F. Supp. 253, 256 (N.D.

Ind. 1993) (“The continuing claim doctrine prevents the statute o f
limitations from protecting an offender in an ong oing wrong, and avoids
claims that would be barred because they began before the statutor y
period.”). Several courts have held that the continuing violation s
doctrine applies to civil penalty cases subject to the general five-yea r
statute of limitationsin 28 U.S.C. § 2 462. See, e.g., Sasser v. EPA, 990
F.2d 127 (4th Cir. 1993) (holding that the administrative complain t
properly charged a continuing violation under the Clean Water Act) ;
United States v. Reaves, 923 F. Supp. 1530 (M.D. Fla. 1996) (holding

that unpermitted dischar ge of fill material is a continuing violation that

tolls the five-year statute of limitations under 28 U.S.C. § 2462 fo r
purposes of assessing civil penalties). %

Given that a continuing violation tolls the running of the five-
year limitation period in 28 U.S.C. § 2462, it isreadily apparent that the
date when aviolation “first ac crues’ is not to be confused with the date
when aviolation “first occurs.” Because of the tolling effect, aclaim
for civil penaltiesin a case to which the continuing violations doctrine
applies may be maintained at any time beginning when the illega |
course of conduct first occurs and ending five years after it i s

®Dicta in 3M suggests that the continuing violations doctrine would not apply
to the Toxic Substances Control Act violations at issue therein. 17 F.3d at 1455 n.2
(expressing “considerable doubt” regarding the applicability of the continuing violations
doctrine). The 3M Court did not decide that issue. Although the Supreme Court case on
which this dicta relies (Toussie v. United States, 397 U.S. 112 (1970)) did not involve 28
U.S.C. § 2462, it is nevertheless discussed later in this decision.
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completed. Harmon is guilty of either not understanding or obfuscating

the distinction between these dates, for it cites 3M for the proposition
that accrues “means the point in time at which a cause of action first
exists * * *” Harmon's Brief at 28 (emphasis added). ? If this
proposition were true for all situations (which plainly is not the case )
then there would be aclear inconsis tency in the case law between cases
applying the doctrine of continuing violations and those applying th e
rule of accrual in 3M. In point of fact, however, there is no
inconsistency; the continuing vi olations doctrine is simply a recognized

exception to the general rule. Airweld, Inc. v. Airco, Inc., 742 F.2d
1184, 1189 (9th Cir. 1984) (a continuing violation is an “exception” to

the general rule of accrual). %

Having shown that the date when aviol ation first accrues under
the general five-year statute of limitation sis not to be confused with the
date when the violation first occurs, we next turn to a consideration of
whether RCRA itself contemplates the existence of continuin g
violations and whether the specific violations alleged are continuing in
nature.®

Although RCRA doeshot contain any explicit language stating
that violations under the Act are continuing, it does contain languag e
that clearly contemplates the possibility of continuing violations. This

% As discussed more fully infra n. 34, Harmon’s “first occurs” or “first exists”
argument, if accepted, would convert a statute of limitations intended to prevent stale claims
into a shield against penalties resulting from unlawful conduct that occurred well within the
five-year limitations period.

2n the present case, when the ALJ ruled that the four counts of the complaint
alleged continuing violations, he plainly did not rule that the general rule of accrual did not
exist; rather, he merely applied a well-recognized exception to the general rule, finding that
EPA’s case did in fact fit within this particular exception.

*Because 28 U.S.C. § 2462 is a general statute of limitations, applicable to
numerous individual regulatory statutes, it is necessary to examine RCRA to determine
whether a violation of that statute is continuing and thus capable of tolling the general
statute of limitations.
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language appears in two separate enforcement provisions, both foun d
within § 3008 of RCRA:

Any person who violates any requirement of thi s
subchapter shall be liable to the United States for a
civil penalty in an amount not to exceed $25,000 fo r
each such violation. Each day of such violation shall,
for purposes of this subsection, constitute a separat e
violation.

RCRA § 3008(g), 42 U.S.C. § 6928(g) (emphasis added), and:

Any penalty assessed in the order shall not excee d
$25,000 per day of noncompliancefor each violation of
arequirement of this subchapter.

RCRA § 3008(a)(3), 42 U.S.C. § 6928(a)(3) (emphasis added). As a
matter of statutory interpretation, it seems inescapable that thes e
provisions are intended to encompass violations that either continu e
without interruption from one day to the next or are repeated on a
regular or intermittent basis. In either eve nt, the important point for our
purposes is that the language of these two provisions, by express y
contemplating daily penaltiesfor aviolat ion of the Act, clearly assumes
the possibility of continuing violations.

A review of RCRA'slegidative history also indicates that such
violations were contemplated by the Act; it suggests that the RCR A
regulatory scheme was expected to give rise to continuing violations .
As first enacted in 1976, section 3008(a) of RCRA required th e
Administrator to provide notice to violators of any violation. If, after
such notice, the violation continued for more than 30 days, the
Administrator was authorized to issue an order requiring complianc e
within a specified time period. Pursuant to section 3008(a)(3), a
penalty would bei mposed only if the offender failed to take corrective
action within thetime referenced in the order. In 1980, section 3008(a)
was amended to authorize the Administ rator to issue compliance orders
immediately, instead of waiting for 30 days. A Senate Report explains
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the amendment as being “aimed at stopping so-called ‘midnigh t
dumping’ which may not continue at any location for more than 3 0
days, and to seek penalties for single occurrences, rather than jus t
continuing offenses” S. Rep. No. 172, 96th Cong., 2nd Sess. 1 (1980),
reprinted in 1980 U.S.C.C.A.N. 5022. By thus contrasting the special
case of midnight dumping with that of “continuing offenses,” the report
tacitly assumes that continuing offenses represent the type of offens e
normally encounter ed under RCRA. At the very minimum, this report
strongly impliesthat at least some RCRA violations must be considered
continuing ones. Thus, the legislative history of RCRA, aswell asthe
language of the statute, supports the conclusion that Congress clearl y
contemplated the possibility of con tinuing violations under RCRA. We
now turn to an analysis of the specific violations alleged in the Firs t
Amended Complaint.

1. First Amended Complaint
a. Count |I: Operating Without a Permit

Count | of the First Amended Complaint alleges that Harmon
operated a hazardous waste disposal facility without first achievin g
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interim status or obtai ning a permit, in violation of section 3005(a) of
RCRA, 42 U.S.C. § 6925. Section 3005(a) provides that:

Not later than eighteen months after [the date of th e
enactment of this section], the Administrator shal |
promulgate regulations requiring each person ownin g
or operating an existing facility or p lanning to construct
anew facility for the treatment, storage, or disposal of

hazardous waste identified or listed under this
subchapter to have a permit issued pursuant to thi s
section. Such regulations shall take effect on the date

provided in section [3010] of this title and upon an d
after such date the treatment, storage, or disposal o f
any such hazardous waste and the construction of any

new facility for the treatment, storage, or disposal o f
any such hazardous waste is prohibited except i n
accordance with such a permit.

RCRA § 3005(a) (emphasis added). Section 3005 thus calls for th e
promulgation of regulations that require, inter alia, certain persons “to
have a permit.” Section 270.1(c) of the regulations implements thi s
particular requirement by providing, in pertinent part, as follows:

%T0 obtain an operating permit, a hazardous waste management facility must file
a permit application consisting of part A and part B. Part A is a short form containing
certain basic information about the facility, such as the facility name, location, nature of
business, regulated activities, and a topographic map of the facility site. 40 C.F.R. §
270.13. Part B requires substantially more comprehensive and detailed information that
demonstrates compliance with the applicable technical standards for hazardous waste
management facilities. 40 C.F.R. § 270.14. New facilities must submit part A and part
B at the same time. 40 C.F.R. 8 270.10(f)(1). An existing hazardous waste management
facility (i.e., one that was in existence on November 19, 1980), however, needed only notify
EPA of its hazardous waste management activity and file part A to obtain “interim status”
and continue operations. 40 C.F.R. 88 270.10(e) & 270.70(a). Existing facilities that
have already filed part A to gain interim status, must submit part B in accordance with any
applicable statutory deadline or earlier if requested by EPA or an authorized State. 40
C.F.R. § 270.10(a) ("Persons currently authorized with interim status shall apply for
permits when required by the Director.").
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Owners and operators of hazar dous waste management
units must have permits during the active lif e
(including the closure period) of the unit.

40 C.F.R. § 270.1(c). The word “have,” like the word “possess, "
contemplates a continuing course of conduct rather than a discrete act.
See Blizzard, 27 F.3d at 102 (“‘[P]ossession is by nature a continuing
offense.’”) (quoting Jordan v. Virginia, 653 F.2d 870, 875 (4th Cir.
1980)). By using the word “have,” Congress clearly indicated that the
permit obligation is continuing in nature. As aresult, any person who
owns or operates an existing facility is under a continuing obligation to
“have’ a permit, and the obligation clearly includes the period of time
during which the per son is the owner or operator of the facility and the
facility is used for the treatment, storage, or disposal of hazardou s
waste. |n addition, section 3005(a) states that “upon and after” the date
the permitting regulations become effective, disposal of hazardou s
waste is prohibited “except in accordance with such a permit.” Thi s
further indicates that Co ngress intended the obligation to have a permit
to be acontinuing one. Wetherefore reject Harmon's assertion that the
violations were complete and instantaneous in November of 1980.

In support of its assertion that the violation is barred by th e
five-year statute of limitations, Har mon relies on several criminal cases
relating to continuing violations.*® We do not view these cases as
controlling for two reasons. First, as noted above, cases interpretin g
other limitations statutes are of extremely limited value. Core
Laboratories, Inc., 759 F.2d at 481-82. And second, in the crimina |
context, statutory interpretation is governed by the rule of lenity. % By
definition, thisruleisinap plicable in the civil context. Moreover, even

31See Harmon’s Brief at 31-42, citing, among other cases, Toussie v. United
States, 397 U.S. 112 (1970), and United States v. Del Percio, 870 F.2d 1090 (6th Cir.
1989).

%The “rule of lenity” is a principle of statutory construction which provides that
criminal statutes must be strictly construed, and any ambiguity resolved in favor of lenity.
See Tanner v. United States, 483 U.S. 107, 131 (1987).
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if wewereto rely for guidance on the criminal cases cited by Harmon,
we would still conclude that the violations at issue in this case wer e
continuing ones. We arrive at this result by applying the genera |
principles of these cases to the specifics of this case, but only afte r
taking into account the distinctions just noted. For example, instead of
applying the rule of lenity, we apply the rules of interpretatio n
applicable to civil casesinvolving aremedial statute such as RCRA.

The latter approach was followed in United States v. Aluminum
Co. of America, 824 F. Supp. 640, 647 (E.D. Tex. 1993), which i s
among the more recent cases to ¢ onstrue the meaning of “accrue’ in 28
U.S.C. § 2462 in the context of an environmental controversy. There
the court looked to the purposes and legidative history of the underlying
environmental statute, in that case, the Clean Water Act, in determining
when a claim first accrues. The specific issue before the Court wa s
whether a claim accrues upon the actual occurrence of the violatio n
(i.e., exceeding a pollutant discharge limitation in a permit) or upo n
subsequent reporting of the violation in a Discharge Monitoring Report
(DMR). Asthe Court explained:

Determining when a claim first accrues is a comple x
task. The language of a statute of limitations must be

“interpreted in the light of the general purposes of the

statute and its other provisions, and with due regard to

those practical ends which are to be served by any
limitation of the time within which an action must b e
brought.” United Satesv. Core Laboratories, Inc. 759
F. 2d 480, 481-82 (5th Cir. 1985) (citing Reading Co.
v. Koons, 271 U.S. 58, 70 L. Ed. 835, 46 S. Ct. 40 5
(1926)).

The United States Court of Appeals for the First
Circuit has not explicitly addressed the issue of
whether a claim for civil penalties accrues upon th e
actual occurrence of the violation of a provision of an
environmental statute such as the CWA, or upon
subsequent report of that violation. However, several
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other courts have considered the purposes and
legidative history of such acts, and have held that such
aclaim accrues when the appropriate agency receives
the statutorily mandated report.

Aluminum Co., 824 F. Supp. at 644-45 (footnote omitted). The Court

held that the statute of limitations accrues upon the filing of the DMR,

not when the violation occurred, noting that “[tjhe CWA is entitled to

a broad construction to implement its purpose.” Id. at 645. It cited,
inter alia, United Statesv. Sdllers 926 F.2d 410, 416 n.2 (5th Cir. 1991)
(holding that the criminal penalty provision of the Resourc e
Conservation and Recovery Act is entitled to liberal constructiont o
effectuate the purposes of the Act, i.e., to protect the public health). 1d.;
see also Havens Realty Corp. v. Coleman, 455 U.S. 363, 380 (1982)
(finding violations to be continuing based on the broad remedial intent

of the Fair Housing Act of 1968); Connersv. Hallmark & Son Coa
Co., 935 F.2d 336, 343 (D.C. Cir. 1991) (interpreting statute o f
limitationsin light of Congress' intent to provide broad remedies under

ERISA). Withthis background in mind, we turn now to the chief case

cited by Harmon in support of its contention that the violations are not

continuing violations, Toussie v. United States, 397 U.S. 112, 115
(1970).

Toussieisa criminal prosecution in which the Supreme Court
articulated a two-pronged test for determining whether a particula r
criminal statute contemplates a continuing offense. Under the test, a
statute should be interpreted as describing a continuing offense only if
one of the following is true: (1) “[T]he explicit language of th e
substantive criminal statute compels such a conclusion, or [(2)] [T]he
nature of the crimeinvolved is such that Congress must assuredly have
intended that it be treated as a continuing one.” 1d. Harmon relies on
Toussie in support of its assertion that the violations aleged in th e
present case are not continuing ones. In Toussie, Defendant Toussi e
was required to register for the draft between June 23, 1958 (his 18th
birthday) and June 28, 1958, in accordance with a Presidentia |
proclamation issued pursuant to section 3 of the Universal Militar y
Training and Service Act (“Draft Act”). Prosecutions under the Draft
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Act were subject to a five-year statute of limitations. Toussie wa s
indicted in May 1967 and convicted for failing to register. Toussi e
maintained that the statute of limitations had started to run in 1958 and
that, accordingly, the government’s action in 1967 was barred by th e
statute of limitations. The government, on the other hand, argued that
the duty to register had continued until Toussie was age 26 and that the
offense had continued for as long as the duty to register had continued.

The Court began i ts analysis by noting the tension between the
continuing offense doctrine and the goals of a statute of limitations:

The purpose of a statute of limitations is to limi t
exposure to criminal prosecution to a certain fixed
period of time following the occurrence of those act s
the legislature has decided to punish by criminal
sanctions. Such a limitation is designed to protec t
individuals from having to defend themselves agains t
charges when the basic facts may have becom e
obscured by the passage of time and to minimize th e
danger of official punishment because of actsin th e
far-distant past. * * * [T]he doctrine of continuin g
offenses should be applied in only limited
circumstances since, as the Court of Appeals correctly
observed in this case, “the tension between the purpose
of a statute of limitations and the continuing offens e
doctrine is apparent; the latter, for all practical
purposes, extends the statute beyond its stated term. ”
410 F.2d at 1158.

Id. at 114-115 (citations omitted). The Court then articulated the two-
pronged test discussed above.

Applying this test to the Draft Act, the Court first conclude d
that “there is no language in this Act that clearly contemplates a
prolonged course of conduct.” Id. at 120. The Court noted that a
regulation had been promulgated to implement the registratio n
requirement and that this regulation contained explicit languag e
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referring to registration as a continuing duty. The Court concluded |,
however, that for purposes of determining whether a criminal offense

should be treated as continuing, it is the statute that matters, not a n
implementing regulation. 1d. at 120-21. The Court concluded that the
statute was “ somewhat ambiguous’ on the lim itations question and that,
because it was a criminal statute, the ambiguity should be resolve d
against finding a continuing offense. 1d. at 122-23. The Court then
applied the second prong of the test, i.e., whether the “the nature of the
crimeinvolved is such that C ongress must assuredly have intended that

it be treated as a continuing one.” The Court concluded that “thereis
also nothing inherent in the act of registratio n itself which makes failure
to do so acontinuing cri me.” Id. at 122. In arriving at this conclusion,

the Court noted that under the Act:

A man must register at a particular time and his failure
to do so at that time is a single offense.

[Flrom the registrant’s viewpoint the obligation arises
at a specific time. In Toussi€'s case it arose when h e
turned 18. He was allowed a five-day period in which
to fulfill the duty, but when he did not do so he the n
and there committed the crime of failing to register.

Id. at 119. Harmon argues that the statute at issue in Toussie is
analogous to this case. We disagree.

The Supreme Court’ sdecision in Toussie was based, inter alia,
on its conclusion that the Draft Act required a person to register within
aparticular time frame. The Supreme Court also found that, although
the regulation implementing the Draft A ct clearly imposed a continuing
obligation to register, nothing inthe statute suggested that the obligation
to register continued beyond the deadline for registering. Id. at 120-
121. In contrast, in the present case, as discussed above, the violation
alleged in Count | of the First Amended Complaint is clearly a
continuing one. That is, the applicable statutory provisions an d
regulations both require that the owners or operators of a hazardou s
waste treatment, storage, or disposal facility have a permit in their
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possession on and after the date they engage in the treatment, storage,

or disposal of hazardous waste. In addition, RCRA § 3008 explicitl y
provides for the assessment of mult i-day penalties. The clear import of

this language compels the conclusion that Congress intended th e
permitting violation alleged in Coun t | of the First Amended Complaint
to be continuing in nature. However, because RCRA does no t
“explicitly” state that such aviolat ion is continuing, we cannot say with

a high degree of certainty that it would satisfy the first prong of th e
Toussie test.*

However, we need not decide if the first prong of the Toussie
test issatisfied. Even if theviolatio n alleged in Count | does not satisfy
thefirst prong of the test, it fully satisfies the second. Specifically, the
nature of the violation is such t hat Congress must have intended it to be
treated as a continuing one. Asdiscussed above , the language of RCRA
and its implementing regulations support the conclusion that th e
permitting requirements are intended to impose continuing obligations
on owners and operators in order to protect human health and th e
environment. See City of Chicago v. Environmental Defense Fund, 511
U.S. 328, 114 S.Ct. 1588, 1590 (1994) (“RCRA is a comprehensiv e
statute that empowers EPA to regu late hazardous wastes from cradle to
grave, in accordance with the rigorous safeguards and wast e
management procedures of Subtitle C, 42 U.S.C. 88 6921-6934.") ;
United States v. Sellers, 926 F.2d at 416 n.2 (stating that RCR A
regulates the treatment, storage, and disposal of hazardous waste from
its creation to its permanent disposal). The permitting requirement s
allow EPA and the States to identify facilities that are subject t o
regulation, to inspect them, to design permit terms for the specifi c

%1n Toussie the Court held that the continuing offense doctrine “should be
applied only in limited circumstances * * * [in which] the explicit language of the substantive
criminal statute compels such a conclusion, or the nature of the crime involved is such that
Congress must assuredly have intended that it be treated as a continuing one.” Toussie, 397
U.S. at 115 (emphasis added). In United States v. Del Percio, 870 F.2d 1090 (6th Cir.
1989), the court took the “explicit language” requirement very literally by ruling that the
statute in that case failed the first prong of the Toussie test because it nowhere used the
words “continuing offense” or comparable words.
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environmental conditions at the facility, and to order necessar y
remedial action to prevent harm to public health and the environment.

If the owners and operators of these facilities do not obtain require d
permits, the purposes of RCRA are thwarted. The seriousness of any
failure to have a permit is underscored by the Act’'s civil penalt y
provisions, which, as discussed earlier, provide for the imposition o f
penalties on a daily basis for each day a violation occurs. It seem s
certain that this scheme isinten ded to impose continuing obligations on
the persons who are subject to the permi tting requirements. It therefore
follows that those persons should not escape the Act’'s pecuniar y
sanctions merely because they have continued to violate the law for a
considerable period of time.* See Crown Coat Front Co., 386 U.S. at
517 (the inquiry into when a cause of action first accruesis answered
on a case-by-case basis “‘in light of the general purposes of th e
[underlying] statute and its other provisions, and with due regard t o
those practical ends which are to be served by any limitation of tim e
within which an action must be brought.’”) ( quoting Reading Co. v.
Koons, 271 U.S. 58, 62 (1926)). Thus, even if we were to rely fo r
guidance onthetest articulated in Toussie, we would conclude that the
violations at issue in this case are continuing in nature. See United
States v. White, 766 F. Supp. 873, 887 (E.D. Wash. 1991) (denyin g
motion to dismiss criminal indi ctment under § 3008 of RCRA based on
five-year criminal statute of limitations because the nature of the crime

#T0 accept Harmon’s argument leads to a fundamentally absurd result, seemingly
contrary to the Act’s purposes. Harmon is saying, in so many words, that after the five-year
limitations period has run, it can not be subjected to civil penalties for failing to obtain a
permit, even if it continues to operate the facility up to -- and possibly past -- the moment
an enforcement action is filed against it. In other words, according to Harmon'’s reasoning,
if it were to continue operating its hazardous waste management facility, it would be
immune from the type of pecuniary sanctions that all other owners and operators of
hazardous waste management facilities would incur for owning or operating an existing
facility without a permit. Thus, even though Harmon was clearly an owner and operator of
a hazardous waste management facility in 1987 (less than five years before the complaint
was filed), it nonetheless cannot be held accountable for its failure to have a permit because
the action “first accrued” against it in 1980-82. According to Harmon'’s logic, it would be
free to repeat its violations of the permitting requirements of RCRA indefinitely, safely
beyond the reach of the law’s pecuniary sanctions.
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(storing hazardous waste without a permit) demonstrates it is a
continuing offense).

We also reject Harmon's reliance on United Sates v.
Del Percio, 870 F.2d 1090 (6th Cir. 1989), which involved crimina |
offenses at a nuclear power plant subject to the following provision of
the Atomic Energy Act:

It shall be unlawful * * * for any person within th e
United States to transfer or receive in interstat e
commerce, manufacture, produce, transfer, acquire,
possess, use, import, or export any utilization or
production facility except under and i n accordance with
a license issued by the [Nuclear Regulatory
Commission] * * *,

Id. at 1095 (aterationsin original) (emphasis added) (quoting 42 U.S.C.
§ 2131). The power plant was operating under a permit issued by the

Nuclear Regulatory Commission (“NRC"), which required the power

plant to comply with certain regulations, which in turn required th e
power plant to submit by a particular date certain plans and schedules

for making plant modifications and to implement those modifications
in accordance with a prescribed time schedule. The power plant |,
however, failed to submit the required plans and schedules or t o
implement the required modifications. By failing to comply with th e
regulations, the power plant failed to comply with its permit, an d
therefore failed to operate “in accordance with a license issued by the

[NRC],” within the meaning of the statute quoted above. Indictments

followed.

The government argued that these violations were continuin g
offenses for purposes of the statute of limitations, reasoning that th e
phrase “ possess and use” in the statu te suggested a continuing course of
conduct. It also contended that the Congressional concern about th e
safety of nuclear power plants, as reflected in the Atomic Energy Act,
demanded that violations of the Act be treated as continuing offense s
for purposes of the statute of limitations. The Court rejected bot h
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arguments. The Court cited the test articulated in Toussie, first
concluding that the “explicit language” of the statute did not suggest a
continuing offense because the statute nowhere used the wor d
“continuing offense” or comparable words. The Court also applied the
second prong of Toussie by considering whether the “nature of th e
crimeinvolved is such that C ongress must assuredly have intended that
it be treated as a continuing one.” In that respect, the Court looked to
the language of the underlying regulation to discern the nature of th e
crimeinvolved and concluded that beca use the regulation merely called
for specific conduct to be performed by a date certain (submission o f
certain reports and making plant modifications) there was nothin g
inherent in thefailuret o carry out these acts which demanded that they
be construed as continuing crimes.

Complainant has suggested that perhaps the Cou rt in Del Percio
might decide a RCRA case differently. EPA Reply Brief at 38 .
Complainant points to the Court s unpublished opinion in United States
v. Production Plated Plastics, No. 91-1728, 1992 U.S. App. LEXI S
3339 (6th Cir. Feb, 20, 1992), acivil case, in which the defendants were
charged with violations of § 3005 of RCRA. The claimsincluded the
illegal discharge of hazardous was te without a RCRA permit or interim
status. The Court held that “[t]he continued use of the facility afte r
November 1985, and the failure to implement the state-approve d
closure plans imposes a continuing health hazard and thwarts th e
express purpose of RCRA.” Production Plated Plastics 1992 U.S.
App. LEXIS 3339, a *2. Thereis no way of knowing, of course, if the
Sixth Circuit would in fact decide a RCRA case differently but th e
Complainant’s point is well-taken. Moreover, we think that th e
criminal nature of the offense in Del Percio and, more importantly, the
fact that the offenses arise under a different statute are factors tha t
should distinguish it from the instant case. These factors may hav e
strongly influenced the Court to rule against the government. Fo r
example, in applying the second prong of the Toussie test, the Del
Percio Court was heavily influenced by the fact that the particula r
regulation giving rise to the criminal offenses lacked any inherentl y
continuing features. The Court noted that “[t]hese regulations provide
the substantive bases for the charged o ffenses and define the ‘ nature’ of
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those offenses.” Del Percio, 870 F.2d at 1097. As noted previously ,
the regulations required the defendants to submit certain plans an d
schedules by a particular date and to implement those plans according
to a specific time schedule. Based on the regulations, the Court hel d
that the nature of the offenses were not conti nuing “despite the presence
of the ‘possession and use’ language in the [statute].” Id. The
regulations at issue in the case before us, as discussed further below |,
are, in contrast, fully consistent with the continuing nature of th e
violations a leged in the First Amended Complaint. Therefore, for the
foregoing reasons, we do not conside r Del Percio as reason to conclude
otherwise.

In contrast, in the present case we conclude that Congres s
intended the violation of RCRA’s permitting requirements to be a
continuing violation. As discussed above, both RCRA and it s
implementing regulations require owners and operators of hazardous
waste facilities to “have” a permit during the active life of the facility,
including the applicable closure period.* This clearly includes the
period during which the facility is used for the treatment, storage, o r
disposal of hazardous waste. Unlike the obligations at issue in Del
Percio and Toussie, which are complete upon th e occurrence of the date
specified, the obligation under § 3005(a) of RCRA to have a permi t
cannot be considered compl ete where the facility continues to be used
for the treatment, storage, or disposal of hazardous waste; in short, the
obligation is continuing. Thisisunderscoredin RCRA by the additional
language that “upon and after” the date permitting regulations become
effective the disposal of hazardous waste is prohibited except i n
accordance with apermit. Givent he language of RCRA, aswell as the
legidative history discussed above, it iscle ar that Congress intended the
permitting requirement to be continuing in nature. Thus, we conclude

*The permitting obligation also includes, for certain facilities, the obliga-tion to
have a post-closure permit. 40 C.F.R. § 270.1(c); RCRA § 3005.
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that the violations alleged in Count | of the First Amended Complaint
consist of the failure to meet a continuing obligation. *

b. Count Il: Groundwater Monitoring

Count Il alleges Harmon's failure to have a groundwate r
monitoring program for its hazardous waste landfill, in violation o f
regulations set forth at 40 C.F.R. part 265, subpart F. As discusse d
infra, the First Amended Complaint alleged that prior to 1989 Harmon
did not have any ground water monitoring system in place. Based on
our analysis of both the statutory and regulatory provisions governing
the ground water monitoring requirements, we conclude that th e
violation alleged in Count Il arisesfrom the failure to meet a continuing
obligation.

Several provisions of RCRA § 3004 require the Administrator
to promulgate and implement ground water monitoring requirement s
for landfills and surface impoundm ents as well as other regulated units.
See, e.g., RCRA §8§ 3004(a), (0), and (p); see also §8§ 3005(e)(2)(B),
3005(i), and 3015(b). Although these provisions do not explicitly state
that the obligation to comply with ground water monitorin g
regui rements is ongoing, the nature of the requirements is such tha t
Congress must assuredly have contemplat ed continuing obligations. As
early as 1976, Congress recognized ground water contamination from

%%We also reject Harmon’s reliance on United States v. Telluride Co., 884 F.
Supp. 404 (D. Colo. 1995), which addressed the Clean Water Act’s prohibition on
discharges into waters of the United States. In Telluride, the government argued that the
discharge of dredged or fill materials into waters of the United States is a “continuing
violation” as long as the adverse effects of the fill continue. The government therefore
argued that the statute of limitations will not begin to run until the fill is physically
removed. The Court recognized that “[i]t is undisputed the damage caused by filling
wetlands continues long beyond the actual discharge.” 1d. at 408. The Court reasoned,
however, that although the adverse effects of the discharge had continued into the
limitations period, the conduct that is actually prohibited by the statute (i.e., the dredging
and filling) had not continued. The Telluride decision has no applicability here. In Count
I in this case, Harmon is being held responsible for its violative conduct, not the effects or
consequences of that conduct.
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hazardous wastes as “perhaps the most perni-cious effect” o f
unregulated waste disposal. H.R. Rep. No. 94-1461, 94th Cong., 2 d
Sess. 89, reprinted in 1976 U.S.C.C.A .N. 6238, 6325. Many provisions
of RCRA, including several new amendments added in 1984, reflec t
Congress' continuing concern about ground water monitoring. Fo r
example, in 1984 Congress added RCRA § 3005(g)(2)(B), providin g
that interim status to operate would terminate for an affected facilit y
unlessthefacility certified by a specified date that it “isin compliance
with all applicable groundwater monitoring and financial responsibility
requirements.” As noted by EPA in codifying these amendments into
its regulations, “Congress asserted that since EPA’s ground-wate r
monitoring requirements have been in effect since November 1981
there is no excuse for noncompliance at this late date. 129 Cong. Rec.
H8142 (October 6, 1983).” 50 Fed. Reg. 28,702, 28,724 (July 15, 1985)
(EPA’s Final Codification rule for the 1984 Amendmentsto RCRA) .
Given these provisions and legislative history, as well as the nature of
the underlying requirements (discussed infra), it is simply unimaginable
that the Congress would have viewed the ground water monitorin g
violation Harmon is charged with as anything other than a continuing
violation.

Further, the ordinary meaning of the word “monitoring ”
connotes an ongoing activity.® Thisis especially so when the focus of
the monitoring activity is ground water contamination, which is th e
principal point of reference for RCRA’s monitoring requirements .
Land disposal is a disfavored method of waste disposal in the RCR A
scheme,® because of the contamination threat it poses for ground water.

%A “monitor” is defined as, “an instrument used to measure continuously or at
intervals a condition that must be kept within prescribed limits.” McGraw-Hill, Dictionary
of Scientific and Technical Terms (1976). “Monitoring” obviously encompasses the act of
using a monitor to perform the measurements.

%In imposing restrictions on such disposal, Congress stated that, with
respect to environmental health:

[R]eliance on land disposal should be minimized or eliminated, and
(continued...)
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Because the threat from aland disposal facility is ongoing, the need to

monitor the groundwater for contamination also is ongoing. Given this
continuing need for groundwate r monitoring, it is reasonable to assume
that Congress contemplated an ongoing obligation to monitor th e
groundwater.

This conclusion is suppor ted by the language of the regulations
implementing the ground water monitoring req uirements. For example,
the regulations state, in part, that properly installed monitoring well s
must,

[IImmediately detect any statistically significant
amounts of hazardous waste or hazardous wast e
constituents that migrate from the waste management
area to the upper most aquifer.

40 C.F.R. § 265.91(a)(2). It isdifficult to imagine how a monitorin g
activity could “immediately” detect this type of movement unlessthe
monitoring is conducted on an ongoing basis.** United States v.
Environmental Waste Control, Inc, 710 F. Supp. 1172, 1222 (N.D. Ind.
1989) (“The purpose of a hazardous waste landfill’s ground wate r
monitoring system is to detect immediately the migration of hazardous
waste or hazardous waste constituents from the waste management area
into the environment so that any necessary cor rective or remedial action
can be taken.”), aff'd, 917 F.2d 327 (7th Cir. 1990), cert. denied, 499
U.S. 975 (1991). Further, under 40 C.F.R. § 265.90:

%(_...continued)

land disposal, * * * should be the least favored method for managing
hazardous wastes; * * *.

RCRA § 1002(h)(7), 42 U.S.C. § 6901(b)(7).

¥See also 40 C.F.R. § 265.92(c) and (d) (establishing monitoring frequencies);
40 C.F.R. § 265.94 (schedule for reporting results of monitoring system).
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[T]he owner or operator [of a surface impoundment |,
landfill, or land treatment facility which is used t o
manage hazardous waste] must install, operate, and
maintain a ground-water monitoring system whic h
meets the requirements of § 265.91, and must comply
with 88 265.92 through 265.94. This groundwater
monitoring program must be carried out during the
active life of the facility, and for disposal facilities
during the post-closure care period as well.

40 C.F.R. § 265.90(b) (emphasis added). This language clearl y
indicates that the ground water monitoring requirements continu e
throughout the life of the facility, and longer for disposal facilities .
Thus, based on the language of RCRA and its implementin g
regulations, we conclude that a person who owns or operates a
hazardous waste facility is under a continuing obligation to have a
ground water monitoring system in place that complies with th e
requirements of the applicable regulations. See United Sates v.
Conservation Chemical Co. of Illinois, 660 F. Supp. 1236, 1242 (N.D.
Ind. 1987) (“the present storage of hazardous waste at the [RCR A
treatment, storage, and disposal facility] constitutes continuing
violations of RCRA’ s groundwater monitoring, financial responsibility
and site security regulations* * *.”) (emphasis added).

Harmon’ s reliance on Toussie and other criminal cases in
support of its assertion that the violations were complete an d
instantaneous in 1980-82, is no more persuasive here than it was with
regard to the violations alleged in Count 1. Asdiscussed above, Toussie
and the cases relied on by Harmon dealt with obligations that had to be
fulfilled within a certain time frame, and the obligations did no t
continue beyond that time frame. By contrast, the obligation to have a
ground water monitoring program in place is a continuing oneandi s
therefore di stinguishable from the obligations in the cases relied on by
Harmon.

c. Count I1l: Financial Responsibility
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Count |1l alleges Harmon's failure to obtain, establish, o r
maintain financial assurance for closure and post-closure at its facility,
and itsfailure to obtain and maintain insura nce coverage for sudden and
non-sudden accidental occurrences. Aswas true for the ground water
monitoring requirements, both th e language of RCRA and the nature of
the requirements are such that Congress sur ely contemplated continuing
obligations. The failure to comply with these obligations, therefore ,
resulted in continuing violations.

The statutory provision dealing with financial responsibility is
section 3004 of RCRA. This section expressly requires th e
Administrator to promulgate regulations requiring financial
responsibility. RCRA § 3004(a)(6), 42 U.S.C. § 6924(a)(6) (requiring
the Administrator to promulgate per formance standards and stating that
such standards shall “includ[€] financial responsibility.”). Subsection
(©(1) of section 3004 lists the financial mechanisms by which a person
may comply with the financial resp onsibility require-ments, as follows:

Financial responsibility required by subsection (a) o f
this section may be established in accordance with
regul ations promulgated by the Administrator by an'y
one, or any combination, of the following: insurance,

guarantee, surety bond, letter of credit, or qualification
as a self-insurer.

Each of the specified meansin section 3 004(t) for establishing financial
responsibility contemplates an ongoing contractual relationship o r
ability to assure the availability of funds. See also RCRA
8 3005(e)(2)(B) (requiring that a facility certify compliance wit h
financial assurance requirements as a condition of retaining interi m
status). Congress must have int ended that they be treated as continuing
obligations, for the need for financial responsibility continue s
throughout the life of the facility and any applicable post-closur e
period. Indeed, these provisions were designed to assure that monie s
would be available for closure and post-closure whether or not th e
owner or operator were available or solvent. 50 Fed. Reg. 28,702 ,
28,734 (July 15, 1985).
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The ongoing nature of the fi nancial responsibility requirements
isalso supported by the language of 40 C.F.R. part 265. See 40 C.F.R.
8 265.143 (“By the effective date of these regulations, an owner o r
operator of each facility must establish financial assurance for closure
of the facility.”)(emphasis added); 40 C.F.R. § 265.143(h) (“Within 60
days after receiving certifications from the owner or operator and a n
independent registered profession al engineer that final closure has been
completed in accordance with the approved closure plan, the Regional
Administrator wil | notify the owner or operator in writing that he is no
longer required by thi s section to maintain financial assurance for final
closure of the facility, unless the Regional Administrator has reason to
believe that fina closure has not been in accordance with the approved
closure plan.”); 40 C.F.R. § 265.147(e) (“With in 60 days after receiving
certifications from the owner or operator and an independent registered
professional engineer that fina closure has been completed i n
accordance with the approved c losure plan, the Regional Administrator
will notify the owner or operator in writ ing that he is no longer required
by this section to maintain | iability coverage for that facility, unless the
Regional Admini strator has reason to believe that closure has not been
in accordance with the approved closure plan.” ). We conclude ,
therefore, that the financial responsibility requirements contemplate d
in RCRA are continuing obligations.

As with the violations alleged in counts | and Il of the First
Amended Complaint, the violation of RCRA’ s financial responsibility
requirements alleged in count |11 is distinguishable from the violations
at issue in Toussie and the other cases relied on by Harmon in that the
violations in those cases involved obligations that had to be fulfille d
within a certain time frame. Here, however, the obligation to comply
with the applicable financial responsibility and insurance requirements
isacontinuing one. See, e.g., United States v. Ekco Housewares, Inc.,,
853 F. Supp. 975, 988 (N.D. Ohio, 1994) (“The obligation to maintain
liability coverageremains* * * until the hazardous waste management
unit is ‘closed’ pursuant to applicable regulation and an approve d
plan.”), rev'd, in part, on other grounds 62 F.3d 806 (6th Cir. 1995).

d. Count IV: Notification Under RCRA § 3010
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Count 1V aleges a violation of Section 3010 of RCRA, 4 2
U.S.C. § 6930, which providesin pertinent part as follows:

(@) Preliminary Notification

Not later than ninety days after promulgatio n
of regulations under section [3001] of this titl e
identifying by its characteristics or listing any
substance as hazardous waste subject to this
subchapter, any person generating or transporting such
substance or owning or operating a facility for
treatment, storage, or disposal of such substance shall
file with the Administrator (or with States havin g
authorized hazardous waste permit programs unde r
section [3006] of this title) a notification stating th e
location and general description of such activity an d
the identified or listed hazardous wastes handled b y
such person.

No identified or listed hazardous waste subject to this
subchapter may be transported, treated, stored, or
disposed of unless notification has been given as
required under this subsection.

The first sentence of section 3010(a) requires notification of specified
hazardous waste activities “[n]ot later than ninety days after
promulgation of regulations’ that make such hazardous wastes subject
to RCRA regulation. At first glance, this notification requiremen t
resembles the draft registration requirement at issuein Toussie in that
it requires action within a particular time frame and does not expressly
provide that the obligation to take such action continues beyond tha t
time frame. If section 3010 only contained the 90-day notificatio n
requirement, Harmon's reliance on Toussie and similar cases might
well be persuasive. Section 3010, however, also contains a prohibition.
Specifically, it states that, absent such notification, hazardous wast e
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may not be “transported, treated, stored, or disposed of.” “ This
prohibition distinguishes section 3010 from the draft registratio n
requirement at issue in Toussie. By prohibiting the act of disposal
without having complied with the notification provision, section 3010
describes two separate requirements, the violation of which could result
in two different but often interrelated violations, one consisting solely
of afailureto file anoti fication within 90 days and the other consisting
of hazardous waste activities that violate the prohibition. At least with
respect to the latter violation, Harmon continued to violate th e
prohibition until at least November 1987 by repeatedly disposing o f
hazardous waste without having filed the requir ed notification. No such
notification was filed until 1988. This continuous course of prohibited
conduct is a continuing violation. See United Sates v. Indiana Wood
Treating Corp., 686 F. Supp. 218, 222 (S.D. Ind. 1988) (stating that the
failure to comply with RCRA’s notification requirement violate d
RCRA 8§ 3010 “on and aft er August 18, 1980.”); see also United States
v. Blizzard, 27 F.3d 100 (4th Cir. 1994) (knowingly concealing an d
retaining stolen government property is a continuing offense).

e. Thelllegal Conduct Continued into the
Limitations Period

As discussed above, RCRA and its implementing regulation s
provide that the obligations to have a permit, to have a groundwate r
monitoring system in place, and to maintain financial responsibility are
continuing obligations. The failure to fulfill those obligations,
therefore, results in continuing violations. In addition, RCRA imposes
aprohibition on hazardous waste disposal activities where notification
under § 3010(a) has not been given. Continuously engaging in th e
disposal of hazardous waste when natification has not been given ,

“0Although use of the passive voice can create confusion regarding the persons
who are subject to a requirement or prohibition, see In re City of Detroit Public Lighting
Dept., 3 E.A.D. 514, 522 (Adm’r 1991), it is clear from the context of section 3010 that
the prohibition on transportation, treatment, storage, or disposal refers to persons who fail
to comply with the notification requirement.
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therefore, resultsin acontinuing violation.** For the following reasons,
we also conclude that Harmon's illegal conduct continued into th e
limitations period preceding the filing of the complaint in this action.

Harmon actively disposed of hazardous waste onto the ground
behind its building from the time the applicable RCRA requirement s
became effective until the end of 1987. This disposal took plac e
approximately once every one to threewe eks. Initial Decision at 6. By
reason of these activities, Harmon was the owner and operator of a
hazardous waste management facility. Even after Harmon had ceased
its active disposal of hazardous waste at the end of 1987, it continued
to be the owner of a hazardo us waste management facility and retained
that status at the time of the filing of the complaint. Asan owner and
operator of ahazardous waste di sposal facility, Harmon was subject to:
(1) the obligation to have a permit; (2) the obligation to have a
groundwater monitoring system in place; and (3) the obligation t o
maintain financial responsibility. From the time those obligation s
became effective in 1980 and 1982, until the filing of the complaint ,
Harmon failed to comply with either the permit, financial responsibility
requirements, or groundwater monitoring requirements. > As for count
IV, by continuing to dispose of hazardouswast e at least until November
of 1987 without having filed the requ ired notification, Harmon engaged

“I\We note that the violations in Counts I-111, in contrast to Count IV, consist
mainly of failures to come into compliance, e.g., failure to have a permit, failure to monitor
for pollution, etc. The violations in those instances continued each day without
interruption. Count 1V, on the other hand, consists of acts of disposal that occurred
roughly every one to three weeks as part of a continuing course of illegal conduct. Despite
the differences between the two categories of illegal conduct, they both constitute continuing
violations. See Lin, supra, at 724 (“A continuing violation of a law consists of either a
series of illegal acts united by a common mechanism or a continuing course of illegal
conduct.”).

“2With respect to the ground water monitoring requirements, Harmon did not
have any ground water monitoring system in place prior to 1989, and even after 1989 its
system did not meet the regulatory requirements.
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in a continuous course of conduct whereby it continued to violate th e
prohibition in section 3010 at least until that date. *

2. The Sufficiency of the First Amended Complaint

We also reject Harmon's argument that the Region failed t o
allege continuing violations in its First Amended Complaint. Inth e
discussion that follows, we consider the sufficiency of the complaint |,
concluding that the complaint was sufficient to allege violations tha t
continued into the limitations period.

Count|: Count | appears under the heading: “OPERA-TION
OF A HAZARDOUS WASTE LANDFILL WITHOUT A PERMI T
OR INTERIM STATUS.” First Amended Complaint at 5. It alleges
in pertinent part that:

10. Respondent has not filed a Part A or Part
B RCRA permit application for the disposal of
hazardous waste pursuant to Section 3005 of RCRA
and therefore is not a RCRA permitted facility or a
facility which may operate pursuant to interim status.

11. From the start of operations until
approximately 1987, Respondent dispose d of hazardous
waste on the ground at the facility. The hazardou s
wastes disposed of on-site included 1,1,1-

“In reaching today’s decision we do not suggest that all violations of RCRA are
continuing ones for purposes of determining whether the applicable statute of limitations
precludes maintenance of a cause of action. In this case, both the nature of the violations
and the company’s actions were such that the causes of action clearly were not time barred.
Thus, this case presents no occasion to rule on the many other issues that might arise in the
future. For example, there may be instances where the company discontinued the unlawful
conduct of an otherwise continuing violation more than five years before the complaint was
filed. In other instances, the particular violation in question may only be considered a one-
time requirement. In other instances there may be intermittent compliance with continuing
requirements. The resolution of these issues we leave for another day.
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trichloroethane, freon, m ethylene chloride, toluene and
xylene.

12. Respondent has operated a hazardou s
waste disposal facility without a RCRA permit an d
without having obtained interim status in violation o f
Section 3005(a) of RCRA, 42 U.S.C. § 6925(a) and 40
C.F.R. Part 270 * * *,

First Amended Complaint at 5. Count | also proposes a “$537,00 0
multi-day penalty.” Id. at 6. The proposal of a multi-day penalty i n
Count | unequivocally indicates that Harmon is being charged with a
continuing violation. Paragraph 11 of Count | aleges that Harmo n
engaged in the disposal of hazardous waste during the period between

1981 and “ approximately 1987.” # This paragraph is sufficient to allege
that Harmon was an owner and operator of a hazardous waste disposal

facility. Paragraph 10 alleges that, as of the filing of the complaint ,
Harmon had never had a permit (or interim status). These allegations

and proposed penalty are sufficient to put Harmon on notice that iti s
being charged with aviolation that continued in to the limitations period.

Count I1: Count Il appearsunder the heading: “FAILURE TO
HAVE A GROUNDWATER MONITORING PROGRAM FOR A
HAZARDOUSWASTE LANDFILL .” Id. at 6. It allegesin pertinent
part that:

“Out of context, the phrase “approximately 1987" could be reasonably interpreted
as meaning late 1986, which would not necessarily bring Harmon'’s conduct within the
limitations period beginning on September 30, 1986. In the context of the First Amended
Complaint, however, it is clear that the phrase refers to late 1987. On page 4 of the First
Amended Complaint, for instance, the following sentence appears: “The solvents were
disposed of on the ground on-site at the Harmon Electronics Plant, in Grain Valley,
Missouri (hereafter “Facility”) from the beginning of operations in 1973 until
approximately the end of 1987.” A similar sentence appears in Count IV of the First
Amended Complaint, as follows: “The Respondent generated hazardous waste from 1973
to approximately the end of 1987 but failed to register as a hazardous waste generator
during that period.”
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15. Regulations et forthin 40 C.F.R. Part 265,
Subpart F, as incorporated by reference at 10 C.S.R.
§25-7.265, providei n part that an owner or operator of
a hazardous waste landfill is required to install and
operate a groundwater monitoring system capable o f
determining the facility’s impact on the quality of
ground water in the uppermost aquifer underlying the
facility. Any such groundwater monitoring syste m
must include at least one well placed hydraulically up
gradient from the limits of the facility.

16. Prior to 1989, Respondent had no
groundwater monitoring system in place. In 1989,
Respondent installed three monitoring wells at its
Grain Valley facility. Respondent has never installed
any wells up gradient from the limits of the facility.

Id. (emphasis added). Count Il proposes a “$537,000 multi-da y
penalty.” The proposed penalty in Count Il is an unequivocal indication
that a continuing offense is being aleged. 1d. In addition, the
paragraphs quoted above clearly allege that Harmon violated th e
groundwater monitoring requirem ents, and that this violation continued
from 1982 until at least the date of the complaint. We therefore fin d
Count |1 sufficient to put Harmon on notice that it is being charged with
acontinuing violation of the groundwater monitoring requirements and
that this violation continued into the limitations period.

Count I11: Count Il appears under the heading: “FAILUR E
TO ESTABLISH FINANCIAL ASSURANCE FOR C LOSURE/POST
CLOSURE AND FOR SUDDEN AND NON-SUDDEN
ACCIDENTAL OCCURRENCE COVERAGE.” Id. at 7. Count Il
alleges in pertinent part that:

19. 40 C.F.R. Part 265, Subpart H * * *
requires in part that operators of hazardous wast e
landfills obtain, establish and maintain a financial
assurance mechani sm for closure and post-closure and
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maintain insurance coverage for sudden and non -
sudden accidental occurrences.

20. Respondent has not obtained, establishe d
or maintained financial assurances for closure and
post-closure at its facility, nor has Respondent
obtained, established or main tained insurance coverage
for sudden and non-sudden accidental occurrences.

Id. (emphasis added). Count Ill also proposes a “$537,000 multi-day
penalty.” Id. Finally, Count IIl proposes “an upward adjustment o f
$139,875 for willful and continued violation.” 1d. (emphasis added) .
The foregoing allegations and proposed penalty make clear that th e
Regionisalleging aviolation that contin ued right up to the day the First
Amended Complaint was filed.

Count IV: Count IV appears under the heading: “FAILUR E
TO PROVIDE TIMELY NOTIFICATION AND/OR REGISTER AS
A HAZARDOUSWASTE GENERATOR.” Id.a 8. Count IV alleges
in pertinent part as follows:

23. Section 3010(a) of RCRA, 42 U.S.C. §
6930(a), requires in part that a generator of hazardous
waste must notify EPA of such activity within ninet y
(90) days of the promulgation of regulations unde r
Section 3001 of RCRA, 42 U.S.C. § 6921. Section
3010(a) of RCRA aso provides that no hazardou s
waste subject to regulation may be transported, treated,
stored, or disposed of unless the required notificatio n
has been given.

* * * * * * *

25. The Respondent generated hazardou s
waste from 197 3 to approximately the end of 1987 but
failed to register as a hazardous waste generator.
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Count |V also incorporates by re ference the allegations at paragraph 11
which read as follows:

11. From the start of the operations unti |
approximately 1987, Respondent dispose d of hazardous
waste on the ground at the facility. The hazardou s
wastes disposed of on-site included 1,1,1-
trichloroethane, freon, m ethylene chloride, toluene and
xylene.

Count 1V also proposes amu lti-day penalty of $232,700. The proposal
of a multi-day penalty and the allegations relating to Harmon' s
continuing generation and disposal of hazardous waste until the end of
1987 make clear that a continuing violation is being alleged and tha t
such violation continued into the limitations period.

3. Conclusions Relating to the Statute of Limitations

In view of the foregoing discussion, we reach the followin g
conclusions with regard to Harmon's statute of limitations challenge :
(1) Theviolations alleged in counts 1, |1, and 111 of the First Amended
Complaint each arose from the failure to comply with a continuin g
obligation, and the violation alleged in count IV arose from a
continuous course of prohibited conduct; (2) The violations allege d
were continuing violations that continued into the limitations period ;
and (3) The First A mended Complaint adequately alleges that Harmon
committed continuing violations a nd that such violations continued into
the limitations period. We therefore reject Harmon's statute o f
limitations challenge.

C. Sdf-Reporting

Harmon discovered the violations charged in th e First Amended
Complaint during a routine OSHA walk-through investigation of it s
facility in November 1987. It then reported those violations to th e
MDNR on June 27, 1988. Harmon argues that th e Agency should forgo
assessing pendties against Harmon as a way of rewarding Harmon for
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its good conduct. Harmon contendsthat by so rewarding it, the Agency
will create an incentive for others to follow Harmon's example .
Harmon'’ s Brief at 22.

The Presiding Of ficer shared the belief that Harmon should be
rewarded for discovering and voluntarily disclosing its violations. He
therefore reduced by 66% the multi-day penalties sought by the Region
in the First Amended Complaint. In addition, because he conclude d
that Harmon discovered and voluntarily disclosed the violations, th e
Presiding Officer increased the Region's recommended downwar d
adjustment for good faith with respect to two of the countsin the First
Amended Complaint.** Harmon argues, however, that the Presidin g
Officer erred by not complet ely eliminating the gravity-based penalties
for its violations.

“SWith respect to Count | of the First Amended Complaint -- alleging operation
of a hazardous waste landfill without a permit or interim status -- the Region had
recommended a $3,000 multi-day penalty. The Presiding Officer reduced that figure to
$1,000, noting that:

Respondent has voluntarily stepped forward and admitted to its past
illegal disposal activities. In doing so, respondent has expended
considerable sums of monies in investigation and remediation efforts
before and after the issuance of EPA’s complaint. Additionally,
respondent has prevented future disposal by eliminating its hazardous
waste generation. By its voluntary disclosure, the public and the
environment have benefitted by obtaining compliance where there
otherwise would not be.

Initial Decision at 41. Moreover, the Region had recommended that the penalty amount
for Count | be adjusted downward by 25% in part to reflect respondent’s voluntary
disclosure of past illegal hazardous waste disposal. The Presiding Officer, however, increased
that percentage to 30%, in part to reflect Harmon’s voluntary self-disclosure. Initial
Decision at 44. The Presiding Officer also rewarded Harmon'’s voluntary self-reporting by
reducing the multi-day penalties for Counts Il and 111 from $3,000 to $1,000 and by
reducing the multi-day penalty for Count IV from $1,300 to $400. In addition, the
Presiding Officer adjusted the penalty for Count IV downward by 35%, instead of the 25%
adjustment recommended by the Region, in part to reflect Harmon'’s self-disclosure of the
violations.
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In support of its argument, Harmon points to EPA’s polic y
statement on self-reporting of violations. This policy statement wa s
issued in final form on December 22, 1995, under the title “Incentives
for Sdlf-Palicing: Discovery, Disclosure, Correction and Prevention of
Violations.” 60 Fed. Reg. 66706 (Dec. 22, 1995). The new polic y
provides that:

[W]here violations are found through voluntary
environmental audits or efforts that reflect a regulated

entity’ s due diligence, and are promptly disclosed and

expeditiously corrected, EPA will not seek gravity -
based (i.e., non-economic benefit) penalties and wil |
generaly not recommend criminal prosecution against

the regulated entity. EPA will reduce gravity-base d
penalties by 75% for violations that are voluntaril y
discovered, and are promptly disclosed and corrected,

even if not found through a formal audit or due
diligence.

60 Fed. Reg. 66706. The new policy lists nine conditions that a
regulated entity must meet in order for the Agency to reduce, or forgo
seeking, gravity-based penalties under the p olicy. If the entity meets all
nine conditions, the Agency will not seek gravity-based civil penalties,
and generally will not seek crimi nal prosecution. If the entity meets all
of the conditions ex cept the first -- requiring the violation to have been
discovered through an environmental audit or due diligence -- th e
Agency will reduce its recommended gravity-based penalties by 75%.
Id.

When the new policy was published in interim form for
comment,“® Harmon contended that it met the conditions in the policy
for elimination of all gravity-based penalties. Harmon's Response a t
6. Harmon now concedes that it does not meet all (or even all but the

%60 Fed. Reg. 16875 (Apr. 3, 1995).
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first) of the nine conditions set ou t in the final form of the new policy. #’
Nevertheless, Harmon still maintains that it satisfies the “spirit” an d
“essence” of the new policy, if not all nine conditions set out in tha t

policy.

The Region, on the other hand, correctly points out that th e
policy is specifically intended as guidance in a settlement context and
was never meant for use in an adjudicatory context. “ The Region also
contends that:

Harmon simply does not meet the conditions stated in
the policy, most notably the requirements for
expeditious correction of al violations, prompt

“"Oral Argument Transcript at 71:

Judge Reich:

I would like to get a sense whether, in light of this policy, you think it
would be appropriate for the Board to look at the policy, as written,
and determine whether the policy, as written, applies or whether to just
look at the policy, as written, as confirming the kind of underlying
penalty considerations that relate to self-reporting and evaluate
Harmon’s conduct in that regard without trying to go literally line-by-
line against the new policies to determine whether or not that would

apply.

Ms. Honneger:

It is the latter approach. The record does not establish that every
element of the nine conditions is met in this case, but we think that
the record clearly shows that we met the spirit, the intent, the essence,
the purpose for which this policy was put in place.

“8See 60 Fed. Reg. 66706, 66712 (Dec. 22, 1995) (Part 11.G. “Applicability”):

This policy should be used whenever applicable in settlement
negotiations for both administrative and civil judicial enforcement
actions. It is not intended for use in pleading, at hearing or at trial.
The policy may be applied at EPA’s discretion to the settlement of
administrative and judicial enforcement actions instituted prior to, but
not yet resolved, as of the effective date of this policy.
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disclosure of violations and the requirement that there
be no repeat violations.

Oral Argument Transcript at 97.

After careful cons deration of the arguments, we conclude that
the Presiding Officer did not err by failing to eliminate all of th e
gravity-based penalties for Harmon’'s violations. We agree wit h
Harmon that its disclosure of its RCRA violations is relevant t o
consider in the penalty context. We believe, however, that th e
Presiding Officer adequately rewarded such conduct by reducin g
Harmon's multi-penalties by 66% for all counts in the complaint, and
increasing the Region’s proposed penalty re ductions for good faith. See
supra n.45. The nature of the violations involve critically importan t
requirements that go to the heart of the RCRA program. We ar e
unwilling to grant any further downward adjustme nts beyond that which
the Presiding Officer has already awarded.

Harmon's invocation of the “spirit” of the new self-policing ,
self-reporting policy, so as to credit it with even greater penalt y
reductions than the Presiding Officer has already allowed, is rejected.
Harmon downplays one critically important aspect of the “spirit,” a s
well as the terms, of the policy, which is to encourage settlement s
rather than allow a case to run its full course through expensive an d
time-consuming litigation. Thisimportant aspect of the policy would
be undermined if the penalty reduction provisions of the policy wer e
applied in full here. We have previously held that the settlement -
encouraging features of a penalty policy are to be respected and should
not be undermined by an adjudication that would allow full credit for
mitigating conduct properly considered only within the context of a
settlement. Inre Soang & Company, EPCRA Appeal Nos. 94-3 & 94-
4, dslip op. at 26 (EAB, Oct. 20, 1995), 6 EAA.D. __ (arespondent’ s
agreeing to perform supple mental environmental projects “represent[s
an essential part of the quid pro quo the Agency expects to receive for
settling a case with areduced penalty. This quid pro quo is obviously
missing in this [vigorously contested enforcement] adjudication.”).
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D. The Financial Responsibility Requirements

Harmon raises three issues relating to Count |11 of the Firs t
Amended Complaint, which alleges violations of the financia l
responsibility requirements.

1. Liability Insurance Coverage Requirement

Harmon argues that it is not liable for the failure to establis h
and maintain liability coverage for sudden and non-sudden accidental
occurrences. Harmon contends that the “ pur pose of this RCRA liability
insurance coverage is to protect against accidents at operating
facilities” Harmon's Brief at 49. Such a purpose, Harmon argues ,
“has no application to afacility like Harmon which has not generated
hazardous waste in its assembly operations since late 1987.” Harmon's
Brief at 50.

We disagree. Section 265.147(e) provides that:

Period of coverage. Within 60 days after receiving
certifications from the owner or operator and an
independent registered professional engineer that final

closure has been completed in accordance with th e
approved closure plan, the R egional Administrator will

notify the owner or operator in writing that heisn o
longer required by this section to maintain liabilit y
coverage for that facility, unless the Regional
Administrator has reason to believe that closure has not
been in accordance with the approved closure plan.

Harmon's argument cannot be reconciled with this language, whic h
specifically provides that liability insurance must be maintained unti |
closure is certified, an event which necessarily takes place after a
facility has ceased operating. As we observed in In re Gordon Redd
Lumber Co., 5 E.A.D. 301, 319-320 (EAB 1994):
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Under paragraphs (a) and (b) of section 265.147, th e
owner/operator of an interim status hazardous wast e
management facility must maintain liability insurance

coverage for bodily injury and property damage to third
parties caused by both sudden and non-sudden
accidents arising from facility operations. This
obligation | asts until the owner/operator has submitted

a certification of closure to the State.

Harmon arguesthat the Gordon Redd decision should be reconsidered,
but offers no persuasive reason for doing so. Harmon's Brief at 5 0
n.14. Accordingly, we decline to revisit the holding in that decision .
See also United States v. Ekco Housewares, Inc., 853 F. Supp. at 988
(“The fact that Ekco had stopped activel y discharging hazardous wastes
to, but had not yet closed, the surface impoundment did not affec t
Ekco's obligation to have established the required [liability] coverage,
nor did it eliminate the risks associated with the hazardous waste s
contained in or emanating from the surface impound ment, the very risks
that liability coverage is designed to protect against.”).

2. Penalty for Violations of Financial Requirements

Harmon did not obtain financial assurance for closure unti |
1991 and never obtained sudden and non-sudden accidental coverage.
Initial Decision at 54. The Presiding Officer found that Harmon ha d
exhibited “willful indifference or selective blindness’ in failing t o
comply with these financia responsibil ity requirements. Consequently,
the $251,875 penalty assessed by the Presiding Officer for thos e
violations included a 25% upward adjustment for bad faith.

Harmon argues that the penalty assessed by the Presidin g
Officer isinappropriate for a number of reasons. First, Harmon argues
that the Presiding Officer ' s finding of “willful indifference or selective
blindness’ on the part of Harmon “fail[s] to consider that Harmon was
engaged in agood faith leg al challenge to the applicability of RCRA to
an old disposal site.” Harmon’'s Brief at 51. Harmon does not dispute
that the requirements of RCRA apply to its facility. Indeed, Harmo n
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conceded early on that its facili ty was a “ hazardous waste land disposal

facility” subject to the RCRA requirements. See Legal Memorandum
entitled “Research on the Authority of the Missouri Department o f
Natural Resources Under Missouri Laws’ submitted by Harmon' s
counsel to MDNR, Respondent’s Exhibit No. 37, at 22. Rather ,
Harmon argues that, because it voluntarily reported its own violations,

the State should, as a matter of discretion, classify the site as
“abandoned or uncontrolled” under the Missouri Abandoned o r
Uncontrolled Site Act, Mo. Rev. Stat. 88 260.425-.480 (the Stat e
equivalent of the Comprehensive Environmental Response,
Compensation, and Liability Act). 1d. In other words, Harmon was
challenging MDNR’s exercise of its discretion, not MDNR’s authority

to enforce the RCRA requirements. This does not excuse non -
compliance with the law.

Harmon also argues that it did not receive notice from MDNR
of the financial assurance and liability requirements until Septembe r
1991 and that, upon receiving such notice, it took immediate action to
fulfill these requirements, achieving compliance with the financia |
assurance requirements two months later, and immediately instructing
its insurance broker to investigate the insurance market. Harmon' s
Brief at 53. We find this argument unpersuasive. The record supports
the conclusion that Harmon either knew or should have known that i t
was subject to the financial responsibility requirements earlier tha n
1991. For one thing, Harmon was cited in 1988 for operation of a
hazardous waste facility without a permit. In a Notice of Violatio n
issued on August 9, 1988, Harmon was informed that Harmon wasin
violation of hazardous waste disposal requirements. Respondent’ s
Exhibit 11. Among these standards are the financial responsibilit y
requirements of part 265. Thus, the receipt of the 1988 Notice o f
Violation should have put Harmon on notice that it was subject to the
financial responsibility requirements. See 40 C.F.R. § 265.1(b)(the
requirements of part 265 apply “to those owners and operators o f
facilitiesin existence on November 19, 1980 w ho have failed to provide
timely notification as required by section 3010(a) of RCRA and/o r
failed to file part A of the permit application as required by 40 C.F.R.
270.10(e) and (g)."); 40 C.F.R. § 265.140 (applicability of financia |



HARMON ELECTRONICS, INC. 63

requirements). Harmon received further notice in the form of a letter
from MDNR, dated November 1, 1989, which explained that:

As a hazardous waste land disposal facility, Harmo n
Electronics, Inc. must achieve compliance with th e
statutory and regulatory standards applicable to thi s
type of facility and must monitor and close the sitein
accordance with these standards. These standards are
found in the Missouri Hazardous Waste M anagement
Law, the federal Resource Conservation and Recovery
Act, and the Hazardous Waste Management
Regulations found in 10 CSR 25-7.265, incorporating
by reference sections of 40 CFR Part 265. These laws
and regulations include require-ments and standards for
land disposal facilities, groundwater monitoring ,
closure and post-closure, financial assurances, and
general facility standards.

Respondent’s Exhibit 33 (emphasis added). In view of the foregoing,
we are not impressed by the speed with which Harmon attempted t o
comply with the financial responsibility requirements upon receivin g
notice of their applicability in 1989.

Harmon also argues that:

[T]he ALJ failed to consider Harmon's good fait h
efforts to comply with the financial requirements, t o
voluntarily disclose, to investigate and remediate th e
site, and to eliminate hazardous waste from its
operations. The ALJ considered these factors in
mitigating the penalty for al the o ther Counts and there
isno logical reason to ignore Harmon’s good faith for

Count I11.

Harmon'sBrief at 54. This argument is without merit. The Presiding
Officer reduced the proposed multi-day penalty for Count |11 by 66%
because of Harmon’s goo d faith in voluntarily disclosing its violations,
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investigating and remediating th e site, and eliminating hazardous waste
from its operations. Initial Decision at 41, 54-55. It is true that th e
Presiding Officer did not consider Harmon's good faith efforts t o
comply with the financial responsibility requirements per se. A s
discussed above, Harmon's effor ts to achieve compliance did not begin

until 1991, even though Harmon received notice of its obligation t o
comply with such requirements in 1988 and 1989. Under th e
circumstances, we are not persuaded that the Presiding Officer’s 25%

upward adjustment for bad faith was unreasonable or that Harmo n
deserves any further reduction in the penalty.

In sum, Harmon has not persuaded us that the Presidin g
Officer’'s penalty assessment for Count Il isinappropriate.

3. The Missouri Consent Decree

Harmon arguesthat it not liabl e for its failure to obtain liability
insurance coverage because it “is specifically excused by the State of
Missouri from such performance as long as it continues to fulfill th e
requirements of the Consent Decree.” Harmon's Appeal at 58 .
Harmon contends that: “In paragraph 6 [of the consent decreg], th e
State agrees to forgo enforcement actions based upon the liabilit y
insurance requirements as long as Harmon continues to make a semi-
annual demonstration of its attempts to comply with the regulations at
40 C.F.R. § 265.147.”

Harmon's argument is rejected. It istrue that the State, in an
exercise of its enforcement discretion, agreed to forgo enforcemen t
actions, provided Harmon made an effort to comply with sectio n
265.147; however, the consent decree did not relieve Harmon of it s
obligation to comply with section 265.147. Moreover, this exercise of
enforcement discretion on the part of the State does not prevent th e
Region from taking its own enforcement action aga inst Harmon. Asthe
Board observed in asimilar situation:

[A] State's exercise of its enforcement discretion i s
certainly not binding on the Region. Indeed, EPA’ s
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statutory right to overfile is founded on the notion that
EPA is entitled to bring enforcement actions in an
authorized State whenever t he State, in EPA’ s opinion,
has not exercised its enforcement discretion properly.

In re Gordon Redd Lumber Co., 4 E.A.D. 301, 317-318 (EAB 1994) .
We conclude that the existence of the consent decree did not makei t
inappropriate for the Presiding Officer to order Harmon to obtai n
liability insurance coverage, asis required by the express terms of the
regulations, and to assess a penalty against Harmon for its failuret o
obtain such coverage.

E. The Seriousness of the Violations

Section 3008(a)(3), 42 U.S.C. § 6928(a)(3), requires th e
Presiding Officer to take into account the seriousness of the violatio n
when assessing apenalty. On appeal, Har mon argues that the Presiding
Officer’s assessment of the seriousness of Harmon’s violationsis no t
supported by a preponderance of the evidence. Harmon's Brief at 59.
In particular, Harmon attacks the competence of Peter Sam, the EP A
RCRA Compliance Officer who calculated the Region's propose d
penalties. Harmon argues that Sam was “EPA’s only witness on th e
seriousness of violations” (Harmon’'s Brief at 60), and that: “The ALJ
relied upon the Compliance Officer's uneducated and uninforme d
opinions of the levels of contaminants and their toxicity--completel y
ignoring Harmon' s toxicologist repo rt of their low potential for adverse
impact.” Harmon's Brief at 62. Harmon contends, therefore, that the
Presiding Officer's penalty assessment is based on an inaccurat e
characterization of the potential for harm posed by Harmon' s
violations.

The Region responds that Mr. Sam has a Bachelor of Science
Degree in Chemistry and Biology and a Master's Degree i n
Environmental Sciences and Planning, and that this educationa |
background qualifies him for a position as a RCRA Complianc e
Officer. Region’s Reply Brief at 72. For the reasons set forth below,
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we conclude that the Presiding Officer did not err in his assessment of
the seriousness of the violations.

Under EPA’s 1990 Revised RCRA Civil Penalty Palicy, th e
“seriousness’ of the violation is reflected in the gravity-base d
component of the penalty. The gravity-based ¢ omponent of the penalty,
inturn, is based on two factors. (1) the potential for harm posed by the
violation; and (2) the extent of deviation from the statutory or
regulatory requirement. Each of these factors is characterized as either
major, moderate or minor, and these chara cterizations in part determine
the recommended penalty amount.

The Presiding Officer found that each of the violations i n
Counts I, 11, and |11 posed a major potential for harm and represented
a major deviation from the statutory or regulatory requirement. With
respect to Count IV of the First Amended Complaint, the Presidin g
Officer agreed with the Region that the violation posed a moderat e
potential for harm and repres ented a major deviation from the statutory
or regulatory requirement. The Presiding Officer stated that Harmon
“d[id] not dispute this classification. Therefore, it is accepted a s
reasonable.” Initial Decision at 58-59. On appeal, the focus o f
Harmon’ s challenge is on the Presiding Officer’s potential for har m
characterizations. In determining the “potential for harm” posed by a
violation, the Penalty Policy recommends consideration of the “th e
likelihood that human or other environment al receptors may be exposed
to hazardous waste and/or hazardous constituents a nd the degree of such
potential exposure.” Penalty Policy at 13. The Penalty Policy as o
recommends consideration of whether the violation “undermines th e
statutory or regulatory purposes or procedures for implementing th e
RCRA program,” on the assumption that harm to the RCRA program
may indirectly lead to arisk of exposure.*® If the Presiding Officer

“9As the penalty policy explains:

There are some requirements of the RCRA program which, if violated,
may not be likely to give rise directly or immediately to a significant
(continued...)
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finds either that the violation posesa substantial risk of exposure or that
it substantially undermines the integrity of the RCRA program, th e
Penalty Policy recommends that the violation's potential for harm b e
characterized asmgjor. Penalty Poli cy at 15. Hence, under the Penalty
Policy, even if the risk of exposure is not substantial, the Presidin g
Officer may nevertheless characterize the violation as major if it
substantially underminesthe int egrity of the RCRA program. Seelnre
Everwood Treatment Co., Inc. and Cary W. Thigpen, RCRA (3008)
Appeal No. 95-1, dlip. op. at 18-19 (EAB, Sept. 27, 1996), 6 EA.D .

As noted above, Harmon believes that the Presiding Office r
overestimated the risk of exposure posed by the violations because he
credited Mr. Sam'’s testimony and ignored Harmon’s toxicologica |
evidence. The Presiding Officer’s potential for harm determinations,
however, were not just based on the risk of exposure posed by th e
violations. They also rested on an independent basis, namely, th e
adverse effect of those violations on the integrity of the RCR A
program. Because we agree with t he Presiding Officer’s assessment of
this adverse effect on the RCRA program (for th e reasons given below),
we need not resolve the conflicting claims about Mr. Sam’s expertise
and the risk of exposure posed by the violations.

The Presiding Officer found that the violations charged i n
Counts |, 11, and |11 would substantially undermine the integrity of the
RCRA program. Initial Decision at 39-40, 50, 54. With respect t o
Count 1V, by adopting the Region’s classification of the potential fo r
harm from the violation as “moderate” (id. at 58-59), the Presiding

49(...continued)

risk of contamination. Nonetheless, all regulatory requirements are
fundamental to the continued integrity of the RCRA program.
Violations of such requirements may have serious implications and
merit substantial penalties where the violation undermines the
statutory or regulatory purposes or procedures for implementing the
RCRA program.

Penalty Policy at 14.
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Officer agreed that the violation posed a significant risk of exposure to

human health and the environment and/or may have had a significan t
adverse effect on the integrity of the RCRA program. See Penalty
Policy at 15. These determinations are consistent with th e
recommendations of the Penalty Policy. The Penalty Policy list s
examples of violations that “merit substantial penalties’ because they

“underming]] the statutory or regulatory purposes or procedures fo r
implementing the RCRA program.” 1d. at 14-15. Among the violations
listed are dll of the violatio ns charged in the First Amended Complaint.

Id. at 15.

Harmon’s operation of a RCRA facility without a permit o r
interim status was a particularly serious violation, for until 1988, such
operation took place entirely outside the RCRA program. Such an
operation cannot help but have an adverse effect o n the RCRA program,
even if the risk of actual exposure was not substantial, as Harmo n
argues. In previous cases, the Agency has found that similar operations
presented amajor potential for harm, even when risk of actual exposure
was not substantial. See Everwood Treatment Co., supra; Inre A.Y.
McDonald Industries, Inc.,, 2 E.A.D. 402, 418 (CJO 1987). For similar
reasons, the failure to give notification under section 3010 isalso a
serious violation and athreat to the integrity of the program.

Harmon'’s failure to comply with the financial responsibilit y
requirements also posed a serious threat to the RCRA program, for the
goas of RCRA will not be fulfilled if the ow ner or operator of afacility
does not have the financial wherewithal to achieve closure or t o
compensate persons who have been harmed by the facility. Similarly,
Harmon's failure to comply with the groundwater monitorin g
requirements also posed a serious threat to the integrity of the RCR A
program, since the success of the progra m hinges on its ability to obtain
accurate information about the extent and character of any groundwater
contamination. Finaly, Harmon’sdisposal of hazardous waste between
1980 and at least the end of 1987 without having complied with th e
notification requirementsin RCRA 8§ 30 10, posed a serious threat to the
Agency’s ahility to properly monitor such disposal and thereby ensure
the protection of human health and the environment. For all th e
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foregoing reasons, we see no error inthe Presiding Officer’s conclusion
that the violations charged in Counts |, Il, and Ill presented a majo r
potential for harm, or that the violation alleged in Count 1V presented

amoderate potential for harm. *

[11. CONCLUSION

For all the foregoing reasons, we come to the followin g
conclusions. With respect to the first issue discussed above, we hol d
that: (1) RCRA authorizes EPA to bring an action in an authorize d
State even if the State has taken action against the same respondent for
the same violations; (2) State authorization in and of itself does not
establish a relationship of privity between EPA and the authorize d
State, such that under the doctrine of res judicata, EPA is bound by the
results of a State enforcement action just as the State is bound; and (3)
The particular dealings between the Region and the State of Missouri
inthis case did not establish a relationship of privity, such that EPA is
bound by the consent decree just as the State of Missouri is bound .
With respect to the other issues raised in this appeal, we hold that: (1)
The Region’s action against Harmon is not barred by the applicabl e
statute of limitations; (2) The Presiding Officer’s penalty assessmen t
need not be reconsidered in li ght of the new policy on self-policing; (3)
Even though Harmon ceased active hazardous waste managemen t
operations in 1987, it was required to maintain liability insuranc e
coverage and its failure to do so violated the RCRA financial
responsibility requirements;, (4) The Presiding Officer's penalt y
assessment for Harmon's violation of the financial responsibilit y
requirements, including an upward adjustment for bad faith, i s
appropriate; and (5) The Presiding Officer's determinations on th e

*Harmon argues that any harm to the integrity of the RCRA program caused by
its violations is “far outweighed by the potential for harm to EPA’s interest in encouraging
self-reporting and voluntary cleanups.” Harmon’s Brief at 64. We need not address this
argument here, for it does not relate to the seriousness of the violation, and we have dealt
with it elsewhere in the opinion.
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seriousness of the violations charged in the First Amended Complaint
are supported by the preponderance of the evidence. !

For these reasons, the Initial D ecision is affirmed and a penalty
of $586,716 is assessed against respondent Harmon Electronics, Inc .
Harmon shall pay the full amount of the civil penalty within sixty (60)
days of receipt of this final order, unless otherwise agreed to by th e
parties. Payment shall be made by forwarding a cashier’s check o r
certified check in the full amount payable to the Treasurer, Unite d
States of America at the following address:

EPA - Region VI
Regional Hearing Clerk
P.O. Box 360748
Pittsburgh, PA 15251-6748

So ordered.

*Under the heading “Relief Sought,” Harmon has requested that the Board
vacate the Presiding Officer’s compliance order (Initial Decision at 67-69) as inconsistent
with the Missouri Consent Decree and with the language of RCRA § 3006. Harmon'’s
Brief at 66. At oral argument, counsel for the Region stated that except for acquiring
adequate insurance coverage, “all the injunctive portions of the ALJ’s [compliance] order had
been met.” Oral Argument Transcript at 112. In addition, with regard to the insurance
requirement, counsel for the Region stated: “I believe, through discussions between our
technical people and the people at MDNR, MDNR is in the process of sending a letter to
Harmon informing it that it no longer needs it.” Id. Thus, it appears as if Harmon’s
request in this regard is now moot. Even if this issue were not moot, however, we find
nothing in either Harmon'’s brief or in the record on appeal that would support vacating the
compliance order.



